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QUESTIONS PRESENTED 

FIRST QUESTION: Is the lower courts interpreta¬ 
tion of Section 35-1339, D. C. Code relative to the renewal 
of insurance licenses, by which interpretation the Super¬ 
intendent of Insurance is entitled to invoke all of the 
provisions of Section 35-1336 pertaining to original ap¬ 
plications, proper? 

SECOND QUESTION: Whether the action of the 
Superintendent of Insurance in denying appellant a re¬ 
newal of its insurance license without affording it a 
hearing prior to his action constitutes a violation of the 
due process clause and a taking of property without 
right. 

THIRD QUESTION: Whether the decision of the 
Superintendent of Insurance in refusing to renew appel¬ 
lant’s license as an insurance agent was based upon ade¬ 
quate evidence and was arbitrary and capricious. 

! FOURTH QUESTION: Whether the Findings of 
Fact and Conclusions of Law of the lower court are 
proper under the Federal Rules of Civil Procedure and 
are relevant and material to the issue before the Court. 

FIFTH QUESTION: Whether the trial court erred 
in excluding from evidence a stenographic transcript of 
an informal discussion with the Superintendent of In¬ 
surance by reason of the fact that said transcript con¬ 
tained some inaccuracies and omissions. 
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Albert F. Jordan, Superintendent of Insurance of 
the District of Columbia, 

Appellee . 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia entered on 
September 21, 1950 dismissing appellant’s complaint filed 
by it in the court below against Albert F. Jordan, Super¬ 
intendent of Insurance (App. 2A). On October 20, 1950 
the lower court entered an order overruling appellant’s 
motion to set aside the judgment and for a new trial 
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(App. 37A). Notice of appeal was filed on November 3, 
1950 (App. 40A). The jurisdiction of this Court is in¬ 
voked under the Act of June 25, 1948, 62 Stat. 929, 28 
TJ. S. C. A. Sec. 1291 and under the general authority of 
this Court to hear appeals from final judgments of the 
United States District Court for the District of Columbia. 


STATUTES INVOLVED 

Section 35-1336, D. C. Code (1940 ed.): 

“* * * Before the Superintendent shall issue a license 
to any policy-writing agent, soliciting agent, or sala¬ 
ried company employee, he shall require the company 
or policy-writing agent desiring the appointment of 
such person to certify— 

(a) That the person to be appointed, if not a 
salaried company employee, is a resident of this Dis¬ 
trict, or that his principal office for the conduct of 
such business is in or will be maintained in the Dis¬ 
trict; 

(b) That he is personally known to the person 
making the certification; 

(c) That he has had experience or instructions 
necessary to the proper conduct of the kind or kinds 
of business to which the license is to extend; 

(d) That he has a good business reputation, is 
trustworthy, and is worthy of a license. 

Resident and nonresident brokers shall, as a pre¬ 
requisite to the issuance of a license, file with the 
Superintendent a corporate surety bond in an amount 
not less than $5,000 for the benefit of any person who 
may suffer loss resulting from fraud or dishonesty on 
the part of said resident or nonresident broker. 
Before the Superintendent shall issue a 'license to any 
policy-writing agent, soliciting agent, salaried com¬ 
pany employee, or resident broker, he shall personally, 
or through his deputy or any person regularly em¬ 
ployed in the department, within a reasonable time, 
and in a designated place within the District, subject 
each such person to a personal written examination 
relating to such person’s knowledge of the kind or 
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kinds of business to which the ‘license may extend and 
his competency to act as such policy-writing agent, 
soliciting agent, broker, or salaried company employee. 
The Superintendent may in his discretion limit the 
scope of such examination to such particular kind or 
kinds of business in which the person to be licensed is 
to be principally engaged. Following such examina¬ 
tion the Superintendent shall issue such license as 
may be anplied for when he is satisfied that the person 
to be licensed is (a) competent and trustworthy and 
intends to act in good faith in the capacity involved 
by the license applied for, and that not more than 25 
per centum of his commission income from business 
to which the license applies will result from policies 
the premiums on which are paid or are to be paid 
in the manner set forth in paragraph (f) of section 
35-1340; and (b) that he has a good business repu¬ 
tation and has had experience, training, or education, 
or is otherwise qualified in the line or lines of busi¬ 
ness in which the license would entitle him to engage, 
and, except in the case of a nonresident broker or sal¬ 
aried company employee, is a resident of the District, 
or maintains his principal office for the conduct of 
such business in the District; and (c) is reasonably 
familiar with the insurance laws of the District, and 
with the provisions, terms, and conditions of the poli¬ 
cies he is proposing to solicit, negotiate, or effect, and 
is worthy of a license. In the case of a nonresident 
applying for a broker’s license, the Superintendent 
may waive the examination requirement and accept 
in lieu thereof evidence that the applicant holds a 
license as broker or agent in the State where his prin¬ 
cipal business is conducted.” (Ital. supplied) 

Section 35-1339, D. C. Code (1940 ed.): 

“Renewal of all expiring licenses shall be issued by 
the Superintendent upon application in writing by 
the applicant for any such license, subject to the con¬ 
ditions of section 35-1340, and subject also to the pro¬ 
visions for examination as set forth in section 35-1336, 
upon payment of the applicable fee prescribed in sec¬ 
tion 35-1345. (Ital. supplied) 
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Section 35-1340, D. C. Code (1940 ed.): 

“The Superintendent may revoke, suspend, or refuse 
to renew the license of any policy-writing agent, so¬ 
liciting agent, broker, or salaried company employee 
when and if, after investigation, it appears conclu¬ 
sively to the Superintendent that any license issued 
to such person was obtained by fraud or misrepre¬ 
sentation, or that such person has— 

(a) Violated any of the provisions of the insurance 
laws of the District; or 

(b) Has failed within a reasonable time to remit to 
any company all moneys which he has collected, and 
to ■which the company is entitled; or 

(c) Has been guilty of rebating or has misrepre¬ 
sented the provisions of the policies which he is sell¬ 
ing, or the policies of other companies; or 

(d) Has countersigned policies in blank; or that 

(e) More than 25 per centum of his commission in¬ 
come from business to which the license applies re¬ 
sults from policies the premiums on which are paid 
or are to be paid in the manner set forth in para¬ 
graph (f) of this section; or that 

(f) Said license is being used primarily for the pur¬ 
pose of obtaining commissions on policies on which 
he, on his own account, pays or is to pay the pre¬ 
miums, or on which the premiums are paid or are to 
be paid by any person who receives or is to receive 
any benefit, direct or indirect, from the commissions 
obtained, or on which the premiums are paid or are to 
be paid by any partnership, association, or corpora¬ 
tion of which he is a member. 

Before the Superintendent shall revoke or suspend 
the license of any such person he shall give to such 
person an opportunity to be fully heard, and to in¬ 
troduce evidence on his behalf.” 
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STATEMENT OF THE CASE 

This case originated in the lower court under the au¬ 
thority of Section 35-1349 of the District of Columbia 
Code (1940 ed.) to review the action and order of the 
appellee, the Superintendent of Insurance for the District 
of Columbia, hereinafter referred to as the Superin¬ 
tendent. 

The complaint alleged that the appellant was duly li¬ 
censed by the Superintendent to engage in the insurance 
business in the District of Columbia prior to May 1, 1950; 
that on or about April 27, 1950 appellant filed with the 
Superintendent its application for a renewal of its license 
for the year beginning with May, 1950 which application 
was in proper form; that the Superintendent on April 
26, 1950 (which was before appellant even filed its ap¬ 
plication) refused appellant a license, which refusal was 
without basis in law and contrary to the provisions of 
Sec. 35-1339 of the District of Columbia Code and that 
his action with respect thereto was without cause and 
was arbitrary, capricious and contrary to law, by reason 
of which the plaintiff was made to suffer. 

To the complaint the Superintendent filed an answer in 
which he incorporated as an exhibit his letter of April 
26, 1950 advising appellant of the refusal to issue a li¬ 
cense on the ground that he was “not satisfied that within 
the meaning of Section 35-1336, D. C. Code 1940, you are 
trustworthy, that you would act in good faith as an 
insurance agent or broker, and that you are worthy of 
such a license/’ He based this action on a letter received 
by him from C. T. Nottingham, Superintendent of Licen¬ 
ses of the District of Columbia which letter related an 
alleged conversation had with the President of appellant 
on or about February 24, 1950 and an affidavit dated 
April 1950 of one S. W. Butler, who was a customer of 
appellant. (App. 8A, 9A, 43A) The letter of refusal of 
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the Superintendent was issued without prior notice to ap¬ 
pellant and there was no hearing held with respect to the 
statements contained therein, other than an informal dis¬ 
cussion in the office of the Superintendent shortly after the 
receipt of the letter. This informal discussion was record¬ 
ed in shorthand by a member of the Superintendent’s office 
but, due to various reasons, namely, that there were omis¬ 
sions and inaccuracies contained therein, given by the 
Superintendent the introduction or use of the transcript 
was resisted by him and his objections were sustained by 
the lower court. 

Appellant applied for a temporary injunction which 
was denied by the lower court (TR )'. The case 

thereupon came on for hearing before Judge F. Dickin¬ 
son Letts. Appellant offered into evidence testimony of 
its President, Dr. S. Dewey Gottlieb, who testified con¬ 
cerning the two matters upon which the Superintendent 
based his letter of April 26th. On cross-examination, and 
over objection of appellant, the Superintendent was per¬ 
mitted to examine the witness at great length in connec¬ 
tion with numerous matters beyond the scope of the 
direct examination and relative to facts which had no 
bearing upon the letter and affidavit upon which the 
Superintendent based his action. Appellant contended 
in the Court belowr in this respect that the only thing that 
was before the court was a determination of whether the 
action of the Superintendent in refusing the license was 
proper and valid in light of what was before him at the 
time he acted. The low^er court overruled appellant in 
this contention and permitted the Superintendent to in¬ 
troduce testimony with respect to matters which occurred 
even after the date of the letter of April 26, 1950. 

On February 20, 1950 the Superintendent accepted from 
the plaintiff a penalty for alleged violations of the insur¬ 
ance laws of the District pursuant to Sec. 35-1340 of the 
Code which permits the acceptance of a penalty in lieu 
of revocation or suspension when the Superintendent of 
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Insurance “ finds that public interest would be best served 
by the continued operation of such person.” (App. 46A) 
The Superintendent testified below that although he ac¬ 
cepted the penalty he did so because it was proffered, 
being uncertain as to whether a suspension or revocation' 
for what were possible violations would have been justified 
(App. 50A). He testified further that appellant’s counsel 
at the time the penalty was paid requested the opportunity 
to consult with members of the Insurance Department with 
respect to appellant’s business and the proper interpreta¬ 
tion of the insurance laws as they applied to appellant and 
further that between the date of the acceptance of the pen¬ 
alty and April 26, 1950 appellant had conducted its insur¬ 
ance business properly, the Superintendent having no in¬ 
formation to the contrary. (App. 49A) Moreover, the 
testimony establishes that at the time the Superintendent 
accepted the penalty there was in his office a complaint sub¬ 
stantially the same as that contained in the affidavit of 
S. W. Butler (which according to the testimony of the 
Superintendent did not constitute a violation of the insur¬ 
ance laws). (App. 47A) The transaction covered by 
the affidavit of Butler took place in March of 1949, prior 
to the time appellant’s license was renewed for the year 
1950. 

The Superintendent testified that the Nottingham letter 
and Butler affidavit did not constitute grounds for sus¬ 
pension or revocation of appellant’s license under Section 
35-1340 of the Code and that he based his refusal to renew 
solely on the provisions of Sec. 35-1336, it being his inter¬ 
pretation that all of the provisions of that section (which 
pertains to the granting of original licenses) applies to 
renewals. (App. 56A, 57A-58A) 

Although appellant urged in the lower court that the 
issues before the court were very narrow, as hereinabove 
stated, the court permitted the Superintendent great lati¬ 
tude in the presentation of his evidence. Voluminous Find¬ 
ings of Fact and Conclusions of Law were prepared by 
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counsel for the Superintendent and signed by the lower 
court over the objections of appellant. A motion to amend 
the Findings of Fact and Conclusions of Law was denied. 
(App. 39A) 

STATEMENT OF POINTS 

I. The lower court erred in its interpretation of Sec¬ 
tion 35-1339 of the District of Columbia Code pertaining 
to the renewal of insurance licenses. 

II. The action of the Superintendent in denying appel¬ 
lant’s application for renewal without a hearing was in 
violation of the due process clause. 

III. The refusal to renew a license on the evidence be¬ 
fore the Superintendent of Insurance was arbitrary and 
capricious. 

IV. The court erred in its Findings of Fact and Con¬ 
clusions of Law. 

V. The court erred in excluding the transcript of pro¬ 
ceedings before the Superintendent. 

SUMMARY OF ARGUMENT 

I. The trial court erred in its interpretation of Sec. 
35-1339 D. C. Code, as has the Superintendent, in holding 
that all of the provisions of Sec. 35-1336 are incorporated 
therein by reference. The former section incorporates 
only the provisions for examination contained in the lat¬ 
ter section. Such provisions are explicit and well-defined. 
To hold that reference to a specific part of a section in¬ 
corporates all of the section is to do violence to the plain 
and ordinary meaning of the language of the Act. To 
adopt the lower court’s interpretation would be, in effect, 
to destroy the provisions of Sec. 35-1340 which sets forth 
specific grounds for the revocation, suspension or refusal 
to renew licenses. 
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II. The action of the Superintendent in denying ap¬ 
pellant a license without a hearing violates the due process 
clause and is taking of property without right. The insur¬ 
ance business is per se useful and lawful and like the prac¬ 
tice of medicine or dentistry and other professions or 
occupations, is a valuable property which is safeguarded. 
The right to carry on a profession or business, once a 
license is duly issued, cannot be revoked or destroyed 
without a hearing and opportunity to be heard, with the 
right to cross-examine, before the administrative officer. 

III. The refusal to renew appellant’s license on the 
evidence which was before the Superintendent was arbi¬ 
trary and capricious. The only basis upon which the 
Superintendent acted was the letter of Nottingham and 
the affidavit of Butler. A careful analysis of the contents 
of these two documents considered in the light of the testi¬ 
mony of the Superintendent and the record establishes 
that to deny appellant a license on that basis constitutes 
arbitrary conduct and this is particularly true in light of 
the fact that the Superintendent had no evidence of any 
violation of the insurance laws after he accepted the 
penalty in February of 1950; that the matter about 
which Butler complained was not a violation and in any 
event predated the renewal of the license for the year 
1949, and, more important than all, that the Superin¬ 
tendent admitted that what was before him constituted 
no basis for a suspension or revocation of the license 
or a refusal to renew under the provisions of Sec. 35- 
1340. To permit him to destroy one’s right to engage 
in a lawful business in light of these facts is to destroy 
property without due process of law, which will not be 
sustained. 

IV. The Findings of Fact and Conclusions of Law 
are objectionable on several grounds. As will appear 
from a mere reading of the findings, they are minute 
and detailed statements of evidence, being a recapitula- 
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tion of testimony and contentions, and argumentative 
in character. They violate the fundamental rule that 
Findings of Fact should be concise and categorical and 
confined to those facts which pertain to relevant propo¬ 
sitions of law. The majority of the findings, it is sub¬ 
mitted, are immaterial and irrelevant to the issue pre¬ 
sented for decision. 

The Conclusions of Law likewise are objectionable in 
that they are findings of fact rather than conclusions 
of law and are unsupportable. 

V. The trial court erred in excluding the stenographic 
transcript of the informal discussion that took place be¬ 
fore the Superintendent. This transcript was important 
to appellant’s position as statements contained therein 
would have appeared at variance with the testimony of 
the Superintendent. 


ARGUMENT 

I 

The Lower Court Erred in Its Interpretation of Section 
35-1339 of the District of Columbia Code Pertaining to 
the Renewal of Insurance Licenses. 

The trial court, as appears from the Conclusions of 
Law, interpreted the renewal section of the Act of October 
9, 1940 (D. C. Code Sec. 35-1339) to incorporate within 
such section by reference all of Section 35-1336 providing 
for the issuance of original licenses. This was manifest 
and clear error. 

Section 35-1339 provides as follows: 

“Renewal of all expiring licenses shall be issued by 
the Superintendent upon application in writing by 
the applicant for any such license, subject to the con¬ 
ditions of section 35-1340, and subject also to the pro¬ 
visions for examination as set forth in section 35-1336, 
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upon payment of the applicable fee prescribed in sec¬ 
tion 35-1345. (Ital. supplied) 

Section 35-1336 provides, in part, as follows: 

“Before the Superintendent shall issue a license to 
any policy-writing agent, soliciting agent, or salaried 
company employee, he shall require the company or 
policy-writing agent desiring the appointment of such 
person to certify— 

(a) That the person to be appointed, if not a 
salaried company employee, is a resident of this Dis¬ 
trict, or that his principal office for the conduct of 
such business is in or will be maintained in the Dis¬ 
trict ; 

(b) That he is personally known to the person 
making the certification; 

(c) That he has had experience or instructions 
necessary to the proper conduct of the kind or kinds 
of business to which the license is to extend; 

(d) That he has a good business reputation, is 
trustworthy, and is worthy of a license. 

Resident and nonresident brokers shall, as a pre¬ 
requisite to the issuance of a license, file with the 
Superintendent a corporate surety bond in an amount 
not less than $5,000 for the benefit of any person who 
may suffer loss resulting from fraud or dishonesty on 
the part of said resident or nonresident broker. 
Before the Superintendent shall issue a 'license to any 
policy-writing agent, soliciting agent, salaried com¬ 
pany employee, or resident broker, he shall personally, 
or through his deputy or any person regularly em¬ 
ployed in the department, within a reasonable time, 
and in a designated place within the District, subject 
each such person to a personal written examination 
relating to such person’s knowledge of the kind or 
kinds of business to which the license may extend and 
his competency to act as such policy-writing agent, 
soliciting agent, broker, or salaried company employee. 
The Superintendent may in his discretion limit the 
scope of such examination to such particular kind or 
kinds of business in which the person to be licensed is 
to be principally engaged. Following such examma- 
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tion the Superintendent shall issue such license as 
may be applied for when he is satisfied that the person 
to be licensed is (a) competent and trustworthy and 
intends to act in good faith in the capacity involved 
by the license applied for, and that not more than 25 
per centum of his commission income from business 
to which the license applies will result from policies 
the premiums on which are paid or are to be paid 
in the manner set forth in paragraph (f) of section 
35-1340; and (b) that he has a good business repu¬ 
tation and has had experience, training, or education, 
or is otherwise qualified in the line or lines of busi¬ 
ness in which the license would entitle him to engage, 
and, except in the case of a nonresident broker or sal¬ 
aried company employee, is a resident of the District, 
or maintains his principal office for the conduct of 
such business in the District; and (c) is reasonably 
familiar wdth the insurance laws of the District, and 
with the provisions, terms, and conditions of the poli¬ 
cies he is proposing to solicit, negotiate, or effect, and 
is worthy of a license. In the case of a nonresident . 
applying for a broker’s license , the Superintendent 
may waive the examination requirement and accept 
in lieu thereof evidence that the applicant hclds a 
license as broker or agent in the State where his prin¬ 
cipal business is conducted (Ital. supplied) 

Section 35-1340 provides that the Superintendent 
“may revoke, suspend, or refuse to renew the license” 
of an insurance agent if, “after investigation, it appears 
conclusively 1 to the Superintendent that any license 


1 It should be noted at this point as well as hereinafter in this 
brief that Section 1340 requires conclusive proof of the existence 
of the facts upon which the Superintendent denies a renewal; 
whereas Section 1336 as set forth above provides that the Super¬ 
intendent need only be “satisfied” of the existence of facts upon 
which he bases his action under that section. It is obvious at first 
glance that the two sections establish different burdens of proof. 

“Conclusive” is a word of ordinary meaning and has been judi¬ 
cially defined to mean “decisive,” or “irrefutable,” that is, an in¬ 
ference “which the law makes so preemptory that it cannot be 
overcome by any contrary proof, however strong.” W. H. Barber 
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issued to such person was obtained by fraud or misrepre¬ 
sentation,” or that he has violated any of the provisions 
of the insurance laws, or has committed such acts or 
been guilty of such conduct as is specifically and un¬ 
equivocally spelled out in such section, including the pro¬ 
vision pertaining to the source of commission income 
(which also appears in section 1336). 

The case at bar is one in which the appellant made 
application for a renewal of an existing license. By 
the terms of the renewal section (35-1339) the Super¬ 
intendent was required to issue such license in the 
absence of proof or facts bringing this case within one 
of the bases for a denial. By the use of the word 
“shall,” Congress intended that renewal of licenses be 
granted without interference in the absence of such 
proof. The Superintendent admitted in the court below 
that the basis upon which he denied the renewal ap¬ 
plication was that he “was not satisfied that plaintiff 
(appellant) is trustworthy or would act in good faith 
as an insurance agent or broker, or that plaintiff was 
worthy of a license.” (Finding of Fact 16). Such 
denial, as appears from the Findings of Fact, was made 
on April 26, 1950, “in anticipation of an application” 
to be filed by the appellant and which application was 
not in fact filed until after receipt of the Superintend¬ 
ent’s letter stating his decision on the matter which was 
not before him. Apart from the fact that such pre¬ 
mature action on the part of an administrative official 
is, in itself, strong evidence of arbitrary and capricious 


Co. v. City of Minn., 227 Minn. 77, 84, 34 N. W. 2d 710, 714. The 
term “conclusive evidence” has been defined to be such evidence 
which is incontrovertible or evidence so strong as to overbear all 
other evidence in the case to the contrary; evidence from which 
only one reasonable conclusion can be drawn; such evidence as is 
uncontradicted. 32 C. J. S., page 1009, cited in Edwards V. 
Shreveport Creosoting Co., 21 So. 2d 878 at 880 (La.). 
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conduct, in his testimony the Superintendent candidly 
admitted that the basis upon which he denied appellant’s 
application for renewal (or more accurately the basis 
upon which he prejudged appellant’s application) was 
not sufficient to support a suspension or revocation of 
such license. Obviously, if he did not have the power 
to revoke or suspend appellant’s license, he did not have 
the power to refuse to renew the license under Section 
35-1340, for it cannot be controverted that that section 
speaks in terms of the right of the Superintendent to 
“revoke, supend, or refuse to renew” any license. 

Not having the power to revoke, suspend or refuse to 
renew under the appropriate section of the law, the 
Superintendent attempts to justify his disregard of the 
provisions of Section 35-1340 by relying on the pro¬ 
visions of Section 1336 relating to his power to grant 
original licenses in the first instance. He does this with¬ 
out equivocation and on the theory that all of Section 
1336 is applicable, in the consideration of a renewal 
application. (App. 57A-58A) The trial court adopted 
this view. 1 

The only reference made to Section 1336 in Section 
1339 is in connection with the “provisions for examina¬ 
tion” as set forth in the former section. The language 
of Section 1339 is clear and unambiguous. The exam¬ 
ination provisions of Section 1336 are clear and un¬ 
ambiguous. To adopt the interpretation of the lower 
court is to indulge in judicial legislation. The effect 
is to extend administrative power to a point where the 
Superintendent of Insurance can destroy the specific pro¬ 
visions of a statute and become the sole judge, without 


1 If Congress had so intended, it could have very simply so pro¬ 
vided. See in this connection, Waite V. Macy, 246 U. S. 606, 609, 
38 S. Ct. 395, 62 L. ed. 892, with reference to administrative usurpa¬ 
tion of power. 
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limitation, of when or to whom an insurance license will 
be renewed. •For, in the language of the trial court, it 
is for the Superintendent in his sole judgment and 
expert opinion to determine whether a person is trust¬ 
worthy and entitled to a renewal of a license under 
which he may have operated for many years and ex¬ 
pended large sums of money. And more important than 
all, if the lower court is to be sustained, the proof of 
who is, or is not, trustworthy before a license is re¬ 
newed, must be to the sole satisfaction of the Super¬ 
intendent and no one else. 

As heretofore stated, the examination provisions of 
Section 1336 are clear and specific. They are found 
in the following language contained in that section: 

‘‘Before the Superintendent shall issue a license to 
any policy-writing agent, soliciting agent, salaried 
company employee, or resident broker, he shall per¬ 
sonally, or through his deputy or any person regu¬ 
larly employed in the department, within a reason¬ 
able time, and in a designated place within the 
District, subject each such person to a personal 
written examination relating to such person’s knowl¬ 
edge of the kind or kinds of business to which the 
license may extend and his competency to act as such 
policy-writing agent, soliciting agent, broker, or sal¬ 
aried company employee. The Superintendent may 
in his discretion limit the scope of such examina¬ 
tion to such particular kind or kinds of business in 
which the person to be licensed is to be principally 
engaged. * * *” 

The purpose of an examination, which cam he waived hy 
the Superintendent m certain cases, or which can be as 
broad or narrow as he shall determine, is apparent. It is 
solely for the purpose of determining a licensee’s knowl¬ 
edge of the law and his competency to act as an insurance 
agent or broker. There can be no question with respect 
to this for the statute states that such examination shall 
relate to the applicant’s knowledge of the insurance busi- 



ness. If he fails such examination, then an applicant 
would not be entitled to a license, and there would be 
nothing further for the Superintendent to do but deny 
the application. This is the extent and scope of the 
examination provisions of Section 1336. The language 
of section 1336, which except for the examination pro¬ 
visions are not applicable to a renewal, establishes the 
procedure to be followed by the Superintendent process¬ 
ing license applications, by providing that “following 
such examination” the Superintendent shall issue a 
license if he is satisfied of the applicant’s competency 
and of his trustworthiness 1 and is satisfied of the other 
matters therein specified. An analogous situation is the 
X>rocedure for admission to the bar. First a written ex¬ 
amination is given. If the candidate passes, then—and 
only then—is his character investigated. 

If the lower court’s interpretation is accepted, what, 
becomes of Section 1340 insofar as renewals are con¬ 
cerned? Congress will have done a vain and useless 
thing to have provided, as it did, that a renewal of a 
license can be denied under the provisions of Section 
1340 if it appears conclusively to the Superintendent 
that the applicant obtained his license by fraud and 
misrepresentation or has violated the provisions of the 
insurance laws and subjected himself to criminal penal¬ 
ties, or has done any of the several other things spe¬ 
cifically set forth in that section as grounds for denial 
of a renewal, when any one of those grounds could 
be in itself sufficient for the Superintendent to base a 
finding that he is simply not satisfied that the applicant 
is trustworthy as provided in Section 1336. 

Furthermore, Section 1340 provides that a license need 
not be renewed if it conclusively appears under para- 


1 Competency obviously means something different than trust¬ 
worthiness. The two are not synonymous. It is a cardinal rule 
that Congress in expressing its legislative intent does not employ 



graph (e) and (f) thereof that more than 25 per cent 
of the licensee’s commission income comes from policies 
the premiums on which are paid in the manner set 
forth in (f). Section 1336, it must be noted, provides 
that following the written examination, the Superintend¬ 
ent may issue the license when he is satisfied (but not 
conclusively) that the applicant is trustworthy and. “that 
not more than 25 per centum of his commission income 
from business to which the license applies will result 
from policies the premiums on which are paid or are 
to be paid in the manner set forth in paragraph (f) 
of section 35-1340.” Thus, as is quite apparent, specific 
provisions of Section 1340, relating to renewals, are in¬ 
corporated verbatim into Section 1336, to be applied 
to original applications only. The measure or degree 
of proof, of course, is different in each section. When, 
therefore, Section 1339 refers to the ‘‘examination pro¬ 
visions” of Section 1336, it cannot be said that this was 
intended to include what appears therein after the 
words “Following such examination” for what appears 
there also appears in part in Section 1340 which spe¬ 
cifically applies to renewals. Assuming in a particular 
case that there was some evidence indicating that more 
than 25 per cent of an agent’s commissions came from 
sources prohibited under Section 1340(f). Upon applica¬ 
tion for renewal, if the lower court’s interpretation of 
the law is correct and all of Section 1336 is applicable, 
which measure of proof of such fact must be applied— 
conclusive evidence or merely evidence which may satisfy 
the Superintendent? The answer, it is submitted, is 
obvious, and such answer establishes the error in the 
lower court’s judgment. 

What the Superintendent seeks to accomplish, and what 
the trial court has sanctioned, is the assumption by him 
of an arbitrary power to refuse the renewal of a license 
when, by his own admission, he denies to himself the 
right to revoke or even suspend for a day or a week, 
much less to refuse to renew a license forever on the 
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specific grounds established by Congress under Section 
1340. A careful analysis of the pertinent provisions of 
the insurance laws, as set forth above, requires, however, 
the conclusion that such provisions are clear and un¬ 
ambiguous, and do not support the lower court’s con¬ 
struction. 

There is no rule of law better established than that 
which requires a court to give force to the plain mean¬ 
ing of the words of a statute. “No single argument has 
more weight in statutory interpretation than this.” 
Brower v. United States, 312 TJ. S. 335, 338. This has 
been expressed in numerous ways by many courts. As 
stated by Mr. Justice Holmes: “We agree to all the 
generalities . . . but there is no canon against using 
common sense in construing laws to saying what they 
obviously mean.” Roschen v. Ward, 279 TJ. S. 337, 339. 
As has been frequently said, that which is clear and free 
from ambiguity requires no interpretation. “If the lan¬ 
guage be clear it is conclusive.” Peoples Natural Gas 
Co. v. Fed. Power Comm., 75 App. D. C. 235, 241, .127 
F. (2d) 153. 

In Anderson v. Wilson, 289 U. S. 20 at 27, the Supreme 
Court states: “We take the statute as we find it” and, 
again in the same opinion: “We do not pause to con¬ 
sider whether a statute differently conceived and framed 
would yield results more consonant with fairness and 
reason.” It is the duty of courts to interpret statutes, 
not to make them, and this duty imposes upon all courts 
an obligation to expound the law as it is written and 
not as a judge or an administrator would like to have 
had Congress write it. Bank v. Massey, 192 TJ. S. 138; 
Henry v. A. B. Dick Co., 224 TJ. S. 1. As the court 
said in the case of Iselin v. United States, 270 TJ. S. 250, 
the language of which is applicable to the case at bar, 
“The statute was drawn with care. Its language is plain 
and unambiguous. What the government asks is not a 
construction of a statute, but, in effect, an enlarge- 




ment of it by the court so that what was omitted . . . 
may be included within its scope. To supply omissions 
transcends the judicial function.” In the words of Mr. 
Justice Frankfurter, “as a matter of verbal recogni¬ 
tion, certainly no one will gainsay that the function in 
construing a statute is to ascertain the meaning of 
words used by the legislature. To go beyond it is to 
usurp a power which our democracy has lodged in its 
elected legislature ... a judge must not rewrite a 
statute, neither to enlarge nor to contract it. . . .” 

FRANKFURTER, SOME REFLECTIONS ON THE BEADING OF STAT¬ 
UTES, 2 Record of Assoc, of The Bar of the City of New 
York 213. 


The rule of statutory construction above set forth is 
so well established that courts are enjoined from re¬ 
ferring even to legislative history to find the meaning 
of clear and unambiguous terms. As was said in Ex 
Parte Collette, 337 U. S. 55, “The short answer is that 
there is no need to refer to the legislative history where 
the statutory language is clear. ‘The plain words and 
meaning of a statute cannot be overcome by legislative 
history which, through strained processes of deduction 
from events of wholly ambiguous significance, may, fur¬ 
nish dubious bases for inference in every direction’ ”. 
See United States v. Shreveport Grain & El. Co., 287 
U. S. 77, 83, 53 S. Ct. 42, 44, 77 L. ed. 175: “If the 
language be clear it is conclusive,” quoted with ap¬ 
proval in People’s Natural Gas Co. v. Fed. Power 
Comm., 75 App. D. C. 235, 241, 127 F. (2d) 153. An 
examination of the legislative history in the present 
case, even if resort thereto were permissible, however, 
would show nothing inconsistent with the plain and ob¬ 
vious meaning of the words employed by Congress in 
the pertinent provisions of the insurance laws. 


mx 4 . 
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The trial eonrt placed some weight on the fact that 
the Superintendent of Insurance had in the past treated 
all of the provisions of Section 1336 as applicable to re¬ 
newal applications. Administrative interpretation, how¬ 
ever, is never allowed as a substitute for the mandate of 
Congress or to transcend the plain meaning of'the words 
employed by the legislature. Departmental custom must 
yield to positive language of a statute. To do otherwise 
would render this country a government of men rather 
than laws. Robertson v. Downey , 127 U. S. 607, 8 Sup. 
Ct. 1328, 32 L. Ed. 269; U. S. v. Graham , 110 TJ. S. 219, 
3 Sup. Ct. 582, 28 L. Ed. 126: Webster v. Luther, 63 TJ. S. 
331, 16 Sup. Ct. 963, 41 L. Ed. 179; Swendig v. Washing¬ 
ton Water Power Co., 265 TJ. S. 322, 331, 44 S. Ct. 496, 
68 L. Ed. 1036; Armstrong Paint & Varnish Works v. 
Nu-Enamel Cory., 305 U. S. 315, 330, 331, 59 S. Ct. 191, 
83 L. Ed. 195; United States v. Missouri P. R. Co., 270 
TJ. S. 269, 49 Sup. Ct. 133, 73 L. Ed. 322; Sanford v. Com¬ 
missioner of Internal Revenue, 308 U. S. 39, 60 Sup. Ct. 
51, 84 L. Ed. 20. The administration interpretation in 
the present case does violence to the clear, unambiguous 
and positive language employed by Congress. 

Moreover, there can be no objection to the application 
of the rule that the unambiguous words of a statute must 
be given effect, that the result may lead to possible 
difficulties in administration of the law. As Mr. Justice 
Frankfurter stated in Addison v. Holly Hill Co., 322 TJ. S. 
607, 617: “. . . it is no warrant for extending a statute 
that experience may disclose that it should have been 
made more comprehensive. ‘The natural meaning of 
words cannot be displaced by reference to difficulty in 
administration’ ... for the ultimate question is what 
has Congress commanded, when it has given no clue to its 
intentions except familiar English words and no hint by 
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the draftsman of the words that they may have meant 
to use them in any bnt an ordinary sense.” 

If the Superintendent of Insurance believes that it.is 
necessary to the proper administration of the functions 
of his office that he be given the power to examine into 
the character and trustworthiness of every insurance 
agent, broker or solicitor, before the granting of a re¬ 
newal application, he should seek such power from Con¬ 
gress which has the power to grant, and not usurp that 
power and then ask the judiciary to strain the law to 
suit his purposes in a given case. 

Looking to the language of the statute as it appears 
in Section 35-1339 the only significant part involved in 
this case is the meaning of the words “examination pro¬ 
visions” of Section 1336. The latter provisions have 
been set forth above and significantly pertain to “a per¬ 
sonal written examination relating to such person’s 
knowledge of the kind” of business for which he seeks 
a license. Adopting the principles of statutory con¬ 
struction hereinabove cited, and giving force to the plain 
meaning of the words themselves, it is found that the 
word “examination” is defined in Webster’s Interna¬ 
tional Dictionary (1942 unabridged) in the following 
manner: “A process prescribed or assigned for testing 
qualification, as the examination of a student, or of a 
candidate.” That this is the meaning Congress intended 
is crystal clear by the use of the words immediately after 
“written examination,” “relating to” the applicant’s 
knowledge of the insurance business. Obviously, there¬ 
fore, applying the every day dictionary meaning of the 
words “written examination” considered in their context, 
the Superintendent at the time of a renewal of an insur¬ 
ance license has a right to require the candidate or appli¬ 
cant to submit to a test to determine his knowledge of, 
and his competency to write, insurance. He certainly is 
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not to submit to a written examination for the purpose of 
determining his trustworthiness. 

If what has already been said does not clearly demon¬ 
strate that the examination provisions of Section 1336 
pertain solely to an applicant’s knowledge of insurance 
rather than to his character and honesty, any doubt is 
unequivocally resolved by the language of Section 1336 
which provides that “following such examination” the 
Superintendent shall satisfy himself that the applicant 
is competent and trustworthy. The word “following” 
has only one meaning, namely, “that which comes after.” 
Consequently the Superintendent’s investigation pertain¬ 
ing to the trustworthiness of the applicant, chronologi¬ 
cally, must come after the completion of the examina¬ 
tion. It is not, therefore, part of the examination pro¬ 
visions of Section 1336. Moreover, under Section 1336, 
which contains a variety of matters, the Superintendent 
may in certain specific cases, waive the examination re¬ 
quirements of that section. Can anyone argue that if 
the “examination provisions” of Section 1336 include the 
whole of that section the Superintendent can take it 
upon himself in the case of an original application to 
waive the requisite of good faith of the applicant or his 
trustworthiness. The answer is obvious. 

In this connection it is well to remember that where 
a word or a term is repeated in different parts of the 
same statute it is naturally presumed they were intended 
to have the same meaning. See Uniied States v. Cooper 
Corporation, 312 U. S. 600 at 606-7, 61 Sup. Ct. 742, 85 
L. Ed. 1071; Atlantic Cleaners & Dyers v. U. S., 286 TJ. S. 
427, 52 S. Ct. 607, 76 L. ed. 1204. Following this prin¬ 
ciple, it is apparent that Congress intended the word 
“examination” in Section 1336 and 1339 to have the 
same meaning. 

Another rule of statutory construction, applicable if 
this Court feels that the language in itself is not clear 






•and unambiguous, requires the interpretation for which 
appellant contends. 

It is well established as a canon of statutory con¬ 
struction that the courts must give meaning to every 
part of a statute for the reason that Congress is pre¬ 
sumed not to have employed useless, void, insigni- [ 
ficant or superfluous words. As was said in the 
early case of Peck v. Jenness, 7 How. 612, 12 L. Ed. 
841, in construing a statute, every section, provision, 
and clause should be expounded by reference to every 
other, and, if possible, every clause and provision be given 
and have the effect contemplated by the legislature. No 
one portion of a statute should be construed to annul or 
destroy what has been clearly granted by another. The 
most general and absolute terms of one section may be 
qualified and limited by conditions and exceptions con¬ 
tained in another so that all may stand together. See 
also Singer v. U. S., 323 U. S. 338, 65 Sup. Ct. 282, 89 
L. Ed. 285; Stephens v. Cherokee Nations, 174 U. S. 445, 

19 Sup. Ct. 722, 43 L. Ed. 1041; United States v. Howell, 

11 Wall 432, 20 L. Ed. 195; United States v. Lexington 
Mill and Elevator Co., 232 U. S. 399, 34 Sup. Ct 337, 

58 L. Ed. 658; Montclair Township v. RamsdeU, 107 U. S. 
147, 2 Sup. Ct. 391, 27 L. Ed. 431. 

To adopt the construction placed on the statute by the 
lower court is to destroy and render ineffective many of 
the provisions of Section 1340, for if the Superintendent 
can refuse to renew a license under Section 1336 when 
he is “satisfied” that the applicant is not trustworthy, 
then what did Congress intend when it gave him the 
power under §1340 to refuse to renew only when it 
“conclusively” appeared to the Superintendent that the 
applicant had obtained his license by fraud and misrep¬ 
resentation? Or had violated the insurance laws? The 
more rigid standard and burden of proof established by 
Section 1340 would be wholly and completely negated by 
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the subjective power exercised by the Superintendent 
under Section 1336. 

Moreover, what has already been said hereinabove rela¬ 
tive to paragraphs (e) and (f) of Section 1340, pertain¬ 
ing to the source of commission income, which is incor¬ 
porated by reference, verbatim, not only into Section 
1336, but into the very sentence thereof upon which the 
Superintendent relies in the present case, compels the 
conclusion that appellant’s contention must be sustained. 
Otherwise, effect cannot be given to the whole statute. 
It is axiomatic that all provisions of a statute must 
be reconciled so that different portions thereof will not 
be held to be repugnant. Fisher v. Dist. of Columbia, 82 
App. D. C. 371,164 (F. (2d) 707. 

Moreover, Section 1340 specifically prescribes the 
grounds upon which the Superintendent may deny an 
application for a renewal (subject, of course, only to the 
examination provisions of Section 1336). These grounds 
being specific, the effect is to negative the power in the 
Superintendent to deny a renewal on any ground other 
than that specified. In other words, Section 1339, which 
by reference to Section 1340 details the grounds for deny¬ 
ing a renewal and having in its reference to Section 
1336, specifically limited such reference to the examina¬ 
tion provisions, excludes all other provisions of Section 
1336 pertaining to licensing. Where the legislature 
grants authority to do a thing a certain way, it, by 
necessary implication prohibits the doing of the thing 
in any other wav, under the rule expresio wains et ex- 
clusio vlterious. Botamj Worsted Mills v. U. S., 278 U. S. 
282, 49 Sup. Ct. 129, 72 L. Ed. 379; Stephens v. Smith, 
10 Wall. 321, 19 L. Ed. 933. Thus, it has been held 
that a statute, by prescribing the conditions and limita¬ 
tions which may be imposed upon one who seeks to enjoy 
a right, prohibits the denial of the right upon other 
grounds. Gegiow v. Uhl, 239 U. S. 3, 9, 36 S. Ct. 2, 
60 L. Ed. 114. 





An additional and, it is submitted, most cogent 
and convincing reason for the adoption of appellant’s 
contention is that to follow the interpretation of the 
law made by the trial court is to create grave doubts 
as to the constitutionality of Section 1339 as it incor¬ 
porates by reference Section 1336, insofar as applicable 
to renewals. It is elementary that where a statute is 
susceptible of two constructions, by one of which grave 
and doubtful constitutional questions arise and by the 
other of which such questions are avoided, it is the 
court’s duty to adopt the latter to save the statute from 
possible constitutional infirmity. United States v. C. I. 0., 
335 U. S. 106, 121, 68 Sup. Ct. 1349, 92 L. Ed. 1849, and 
cases there cited. 

To hold in the present case that the Superintendent 
of Insurance may refuse a license, when he, personally, is 
satisfied that an applicant for renewal is not 1 ‘trustwor¬ 
thy” is to deny to such applicant due process of law and 
to deprive him of valuable property and established rights 
in violation of constitutional safeguards. 

The right to act as an insurance agent or broker is a 
right which belongs to all, subject only to reasonable 
and proper regulation in the protection of the public. 
To act as an insurance agent or broker without a license 
or after a revocation, suspension or denial of a renewal 
is a crime in the District of Columbia. Sections 35-1341, 
1347, D. C. Code (1940 edition). Unlike a business which 
is inherently harmful and which as a matter of public 
policy can be prohibited, the insurance business is per se 
useful and lawful. As such, a citizen has a right to 
engage in such business subject only to reasonable regu¬ 
lation. The legislature, much less an administrative 
official, cannot arbitrarily take away the right to carry 
on such business. 

As was said by the Supreme Court of Georgia in Riley 
<& Company v. Wright, 151 Ga. 609.614, 107 S. E. 857, 





859: “It is undoubtedly true that the holder of a 
license to sell intoxicating liquors, for instance, has no 
property right in his license, and that the state in the 
exercise of its police power can revoke the license at 
will. The character of the business determines the right 
and protection to which the holder of a license is en¬ 
titled. The insurance business is per se useful and 
lawful. The legislature cannot destroy such a business 
at will, nor can it arbitrarily take away the right to 
carry on such business.” 

In Gilchrist v. Bierring f 234 Iowa 899, 14 N. W. 2nd 
724, the Supreme Court of -Iowa, in an extremely well 
reasoned and analytical opinion, in which the Riley case, 
supra, was quoted with approval, held that a license to 
engage in a lawful business or profession is a valuable 
right which cannot be destroyed in violation of the due 
process law. The court in that case held that it 
was a violation of constitutional rights to refuse to re¬ 
new a license to operate a school of cosmotology in 
the absence of adequate safeguards against arbitrary 
action such as the filing of charges and an opportunity 
to be heard at a fair and impartial hearing. 

Citation of adjudicated cases on this point in accord 
with the two cases hereinabove cited, is rendered super¬ 
fluous by reason of the decision of this court in Czarra 
v. Board of Medical Supervisors, 25 App. D. C. 443, 
which has remained the law of this jurisdiction, unchal¬ 
lenged, since 1905. In reversing an order of the Board 
of Medical Supervisors of the District of Columbia re¬ 
voking a license to practice medicine because of the 
“unprofessional and dishonorable conduct” of the license 
holder, this Court there said that “the police power of 
every State warrants the requirement of the possession 
of all reasonable qualifications by those who seek to 
engage in the public practice of medicine and, inciden¬ 
tally, the extension of a wide discretion to those agencies 






charged with the duty of inquiry and determination. But 
we do not agree that the exercise of the same wide dis¬ 
cretion can be extended to a case where, when one has 
been regularly admitted, the deprivation or the forfeiture 
of his license is sought under another or an independent 
provision of the same statute. The right to practice 
the profession, once regularly obtained by compliance 
with the law, becomes a valuable privilege or right in 
the nature of property, and is safeguarded by the prin¬ 
ciples that apply in the protection of property lawfully 
acquired. And these are of the same very nature, al¬ 
though not in all particulars, as those which safeguard 
him when prosecuted for the commission of a minor 
offense. This conclusion has the support of the follow¬ 
ing well considered cases (cases cited).’’ The court 
stated that as a condition to engaging in the practice 
of medicine initially the legislature has a right to enact 
regulations determining the moral character of the ap¬ 
plicant. Once such license is granted, however, it is a 
violation of constitutional due process to destroy such 
right by permitting an administrative board to revoke 
the license for “unprofessional or dishonorable conduct ,, 
on the ground that what constitutes such conduct is a 
mere matter of opinion. The facts' constituting such con¬ 
duct should be indicated by the statute itself and not 
left to be ascertained by either an administrative board 
or by the courts. It is submitted that what this court 
said in the Czarra case, supra applies with equal force 
to the statute involved in the case at bar in which the 
question of “trustworthiness” is left as a matter of 
opinon to the arbitrary power of the Superintendent of 
Insurance. 


Admittedly, as heretofore set forth, the Superintendent 
in the present case had no basis upon which to revoke, 
suspend or refuse to renew appellants license under the 
applicable provisions of Section 1340 of Title 35 D. C. 
Code, which specifically apply to renewal of licenses. 
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Having no such power the Superintendent takes nnto 
himself the power to refuse to issue a license in the 
first instance by adopting the provision of Section 1336 
that he must be satisfied that the applicant is trust¬ 
worthy. Assuming, arg'uendo, that a license once granted 
can be destroyed, and that is what a refusal to renew 
constitutes, if Congress so dictated, it is an unconstitu¬ 
tional and unlawful delegation of power to permit an 
administrator to apply such a standard subjectively 
without more definite and fixed limits. How can it be 
said, if the measure is proper in the first instance, that 
the Superintendent acted arbitrarily if all that the law 
requires is that he personally be satisfied of the existence 
or non-existence of a fact? How can a court protect 
the rights of established license holders if all that the 
Superintendent need show is that in his personal opinion 
the applicant is untrustworthy? In Abelson y $ Inc. v. New 
Jersey State Board of Optometry, 75 Atl. 2d 867, the 
Supreme Court of New Jersey by unanimous decision 
held' a licensing statute having provisions similar to 
that here involved, to be invalid. In so ruling the court 
states as follows: 

“It (the statute) provides that the administrative 
agency may refuse, revoke or suspend a license to 
practice optometry for ‘any conduct which, in the 
opinion of the board, is of a character likely to de¬ 
ceive or defraud the public. 7 The conduct thus in¬ 
hibited is not that which in law or in fact is of a 
character likely ‘to deceive or defraud the public, 7 
words of definite and certain meaning, but that 
which ‘in the opinion of the board 7 is of that char¬ 
acter. This subjective test of conduct meriting dis¬ 
approving action is so vague, indefinite and uncer¬ 
tain as to render the provision void for want of due 
process. It is not sufficiently explicit to inform those 
subject to action thereunder as to the conduct that 
wifi render them liable to its penalties. Cf. Connolly 
v. General Construction Co., 269 U. S. 385, 391, 46 
S. Ct. 126, 70 L. Ed. 322, 328 (1926). And which 


constitutes also a delegation of power that is essen¬ 
tially legislative rather than administrative.” 

See Yick Wo v. Hopkins, 118 U. S. 356. See also In 
the Matter of John W. Carter, No. 10504 decided by this 
Court on January 18, 1951 in which this Court stated 
that a refusal to renew a license to do a lawful business 
must be based on a “hearing and opportunity to an¬ 
swer ... as would constitute due process.” 

In a long line of decisions of the Supreme Court of 
the United States outlawing municipal ordinances as 
being in violation of the First Amendment it has been 
consistently held that the power cannot be granted to 
an administrative official to decide what in his personal 
opinion is sufficient or insufficient to warrant the issuance 
of permits or licenses where there are no appropriate 
standards to guide his action. See Niemotko v. Mary¬ 
land, No. 17, October term 1950, decided January 15, 
1951 and cases there cited. Kunz v. New York, October 
term, No. 50, decided January 15, 1951. In Schneider 
v. State, 308 U. S. 147 at 164, the court struck down an 
ordinance under which an administrative officer could in 
his discretion make the determination concerning “good 
character” and “project not free from fraud.” While 
these relate to the First Amendment they are no less 
important than, and are strongly analogous to, cases 
involving destruction of property rights by delegation of 
arbitrary power to licensing authorities. They point up 
the principle that to place in an official the right to de¬ 
stroy a constitutional privilege such as the right to carry 
on a legitimate business once granted, without proper 
standards or safeguards, is violative of the fundamental 
protection of the Bill of Rights. Czarra v. Board of 
Medical Supervisors, supra. 

It appears clear, therefore, that the interpretation of 
the statute adopted by the lower court raises serious 
questions of constitutional law, which should and must 
be avoided if the statute is susceptible of an interpreta- 
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tion which avoids such a problem. United States v. 
C. I. 0., supra. 

If Congress had intended the Superintendent of In¬ 
surance to have had the right to process applications 
for renewal in the same manner and to the same extent 
as applications for original licenses are treated, it could 
have easily done so as it has in other statutes. For 
example, in the Communications Act of 1934 , 48 Stat. 
1083 (1934), 47 TTSCA, Sec. 307d, Congress provided 
that no license for a radio station should be for a term 
longer than three years and that upon the expiration 
of its term the license must be renewed upon proper ap¬ 
plication, and that “action of the Commission with ref¬ 
erence to the granting of such application for the re¬ 
newal of a license shall be limited to and governed by 
the same consideration and practice which effect the 
granting of original applications.” If it was intended 
that the Superintendent in the present case should have 
power to treat an application for the renewal of a license 
in the same manner as an original application, then it 
would have been simple for Congress to have said so in 
just so many words and, it seems, it would have made 
such provision along with the other conditions for re¬ 
newal in Section 1340. Cf. Radio Station WOW v. 
F. C. C., 184 F. 2d 257, 260. As a matter of fact, Section 
1339 refers to the whole of 1340 in so many words. It 
did not do this with respect to 1336. 

A refusal to grant a license is arbitrary and capricious 
where such refusal is based upon grounds which under the 
pertinent statute the administrative agency may not con¬ 
sider. A qualified applicant for a license who complies 
with oil conditions prescribed in the statute but fails 
to comply with other conditions which the administrative 
agency seeks to impose, is entitled to a license as a 
matter of law. Matter of Larkin Co. v. Schivab, 242 
N. Y. 330, 335; Carpenter v. Grab, 12 N. Y. Supp. 2d 
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906, 257 App. Div. 860. See also, Gegiow v. Uhl, 239 
U. S. 3, 9, holding that a statute which enumerates the 
conditions upon which rights are to be granted or denied 
prohibits the imposition of conditions not set forth. 

The complaint was filed in the lower court under the 
provisions of Sec. 35-1349 which grants “a right in any 
person aggrieved by such order to contest the validity” 
of such order in a court of competent jurisdiction by 
“appeal.” If the order of the Superintendent is deter¬ 
mined on appeal to be based upon an erroneous and in¬ 
valid interpretation of the insurance laws then it follows 
as a matter of ordinary procedure that the correct inter¬ 
pretation should be pronounced and the order declared 
to be invalid and reversed. See Smith v. Railroad Re¬ 
tirement Roard, 131 F. (2d) 748. 

For all of the foregoing reasons, it is respectfully sub¬ 
mitted, that the lower court erred in its interpretation 
of Section 1339 of Title 35, D. C. Code, holding that all 
of the provisions of Section 1336 pertaining to original 
licenses are applicable to renewals, and that as a result 
the Superintendent had power to deny appellant a re¬ 
newal based upon such interpretation. 

If the interpretation of the insurance laws by the 
Superintendent incorporating all of the provisions of 
Section 1336 into the renewal section (1339) is erro¬ 
neous then necessarily this Court in reversing should 
direct the entry of a judgment in favor of appellant. 
28 IT. S. C. A. § 2106. 

II. The Action of the Superintendent in Denying Ap¬ 
pellant’s Application for Renewal Without a Hearing 
Was in Violation of the Due Process Clause. 

Although the application of the proper interpretation 
of the renewal section of the insurance laws conclusively 
establishes as a matter of law the invalidity of the Super¬ 
intendent’s decision in the present case, if this were not 
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in itself sufficient to require reversal, it is clear that the 
decision is invalid for the additional reason that it was 
issued without affording appellant a hearing as required 
by due process of law-. 

On April 26, 1950 the Superintendent “in the exercise 
of his statutory discretion and expert judgment, and in 
anticipation of an application by plaintiff (appellant) 
for the renewal of its insurance agent’s license” advised 
appellant (plaintiff) that “he was not satisfied that plain¬ 
tiff is trustworthy or would act in good faith as an insur¬ 
ance agent or broker, or that plaintiff was worthy of a 
license” within the meaning of Sec. 35-1336 D. C. Code 
1940 (Finding of Fact No. 16). Enclosed with this letter 
of denial based upon an “anticipated” application was 
a copy of a letter dated March 30, 1950 from C. T. Not¬ 
tingham, Superintendent of Licenses of the District of 
Columbia, and a copy of an affidavit sworn to under date 
of April 24, 1950 by one S. W. Butler. Appellant’s ap¬ 
plication was filed thereafter. Having been denied the re¬ 
newal of its insurance license prior to even the filing of 
its application (although the information upon wrhich he 
denied the renewal was in the hands of the Superin¬ 
tendent for many weeks prior to the time for renewal and 
yet no action was taken by him to revoke or suspend the 
license because, by his own admission, he had no au¬ 
thority to do so) appellant visited the office of the Super¬ 
intendent with its counsel to ascertain if possible the 
reason for the arbitrary and ex parte action on his part. 
Appellant was not afforded a hearing; was not con¬ 
fronted with the witnesses against him, and was not 
permitted an opportunity to cross-examine. It is true 
that the Superintendent engaged in an informal discus¬ 
sion of the matter. But this was not a hearing in any 
sense. Although the conversations at the time of the 
informal discussion were recorded by a stenographer 
on the staff of the Superintendent, when called upon 
to produce the transcript at the trial, the Super- 



intendent stated that such transcript was not com¬ 
plete or accurate and resisted its introduction in evidence. 
Appellant insisted upon the court considering the trans¬ 
cript in its proper light for the reason that it tended to 
reflect what actually took place, but the court excluded 
it from evidence. (App. 52A-54A) 

Appellant submitted to the Superintendent of Insur¬ 
ance affidavits of its principal officers denying the allega¬ 
tions contained in the letter of Nottingham and in the 
affidavit of Butler. In addition it submitted an affidavit 
of one Palmer which tended to refute the statements of 
Butler. The Superintendent refused to change his de¬ 
cision contained in his letter of April 26, 1950. 

The failure to grant appellant a full hearing with an 
opportunity to be confronted with the evidence and to 
subject the witnesses to cross-examination is a violation 
of the due process clause of the Fifth Amendment. 

Even the practice of medicine, although directly con¬ 
nected with public health and welfare has been held by 
this Court to be a right, which, once regularly obtained 
by compliance with law, becomes a valuable property, and 
is safeguarded by the principles that apply in the pro¬ 
tection of other property lawfully acquired. Czarra v. 
Board of Medical Supervisors, 25 App. D. C. 443 (dis¬ 
cussed heretofore under Point I of this brief). 

A statute which subjects a person’s right to the dis¬ 
cretion of an administrative officer without rules or pro¬ 
visions of law to control violates constitutional due proc¬ 
ess. See Longshore v. Montgomery, 22 Ala. App., 620, 
119 So. 599; Betts v. Lightning Delivery Co., 42 Ariz. 105, 
22 P. (2) 827; People v. Vichray, 266 HI. 384, 101 N. E. 
638; Hoyt v. Ground Rapids, 260 Mich. 447, 245 N. W. 509; 
Re Von Hyning, 257 Mich. 146, 241 N. W. 207. 

Such a right can not be revoked or destroyed without 
a hearing and opportunity to be heard with the right to 








cross-examine before the administrative officer. The fol¬ 
lowing cases unanimously support this view. See Abrams 
v. Damgherty, 60 Cal. App. 297, 212 Pac. 942; Abrams v. 
Jones, 35 Idaho 532, 207 Pac. 724; People to the Use of 
the State Board of Health v. McCoy, 125 HI. 289,17 N. E. 
786, 788. Breeheen v. Riley, 187 Cal. 121, 200 Pac. 1042; 
Riley v. Wright, 151 Ga. 608, 107 S. E. 857; Jewell v. 
McCann, 95 Ohio 191, 116 N. E. 42; Northern Cedar Co. 
v. French, 131 Wash. 394, 230 Pac. 837. 

This Court recently said while speaking of administra¬ 
tive practice: “We do not imply that in our opinion the 
appealed order would be valid if it were administrative. 
Like the order involved in Carter’s previous appeal, if 
it were upheld it would destroy an established business. 
We do not imply that in our opinion a purely adminis¬ 
trative refusal to renew, or to grant, a license to do a 
lawful business could be supported if based on arbitrary 
grounds or made without such a ‘hearing and opportunity 
to answer ... as would constitute due process.’ ” In 
the Matter of John W. Carter, No. 10504, decided Janu¬ 
ary 18,1951. 

Even the dissenting opinion in the Carter case, supra, 
makes a distinction between the right to pursue an ordi¬ 
nary vocation, which is recognized to be a basic right 
and as to which the police power of the state is sharply 
limited, and the vocation of a bail bondsman, which is 
in the nature of an officer of the courts. 

The language of the Carter case above quoted is 
strongly supported by the decision in Gilchrist v. Bier¬ 
ring, 234 Iowa 899, 14 N. W. 2d 724, holding that a re¬ 
fusal to renew a license to operate a school of cosmo- 
tology was a denial of procedural due process in that 
the denial was made without notice to the licensee and 
without opportunity for him to be heard in his own de¬ 
fense. 









Although a statute may be silent as to notice and 
hearing, such notice and hearing nevertheless is neces¬ 
sary and must be accorded a licensee to satisfy the re¬ 
quirements of due process. See McCormick, Notice and 
Hearing Before Administrative Revocation of Business 
Licenses in Massachusetts, 27 Boston U. Law Rev. 125. 
See also Note, 20 Neb. Law Rev. 24. 

There is no question in the present case that the ap¬ 
pellant was not given notice of the charges against him 
before the issuance of the letter of April 26, 1950; nor 
was he afforded a quasi judicial hearing where he could 
refute the specific charges and cross examine witnesses 
face to face. All he received was a letter from the Su¬ 
perintendent stating that “he was not satisfied” that ap¬ 
pellant was entitled to and worthy of an insurance li¬ 
cense. It is true that the Superintendent as a matter of 
grace allowed an officer of and counsel for appellant to 
hold an informal discussion with him after he had sent 
the letter of April 26th. Although such discussion was 
stenographicallv transcribed by the Superintendent’s of¬ 
fice itself, he refused, and even at the trial in the court 
below objected to, a disclosure of the transcript, on the 
ground that it was not complete and accurate. The in¬ 
formal discussion before the Superintendent cannot be 
considered as a quasi judicial hearing within the mean¬ 
ing of the due process clause. Jordan v. American Eagle 
Fire Insurance Co,, 83 App. D. C. 192, 195, 198, 169 F. 
2d 281. . 

The Jordan case last cited may be employed by the 
Superintendent in answer to appellant’s present argu¬ 
ment that he was entitled as a matter of right to a hear¬ 
ing, but it should be clearly noted that the action of the 
Superintendent in that case pertained to the rate making 
power. It did not involve, as the present case does, the 
refusal to grant a renewal of a license which in effect is 
to destroy a valuable property right. See cases cited 



36 


hereinabove. See also argument and authorities cited 
under Point I of this brief. 

The action of the Superintendent in passing upon ap¬ 
plications for renewal of licenses, it is submitted, consti¬ 
tutes a judicial function. The difference between legis¬ 
lative and judicial functions has been classically ex¬ 
plained by Mr. Justice Holmes in Prentis v. Atlantic 
Coast Lime Co., 211 U. S. 210, 226. He stated that “a 
judicial inquiry investigates, declares, and enforces lia¬ 
bilities as they stand on present or past facts and under 
laws supposed already to exist. That is its purpose and 
end. Legislation on the other hand looks to the future 
and changes existing conditions by making a new rule to 
be applied thereafter to all or some part of those sub¬ 
ject to its power.” Thus it appears that the legislative 
function is to prescribe by rule a future pattern of con¬ 
duct; the judicial function is to render a decision which 
determines liabilities upon the basis of present or past 
facts. See Schwartz, Procedural Due Process in Federal 
Administrative Law, 25 N. Y. U. Law Review, 552, 557. 
If an administrative agency exercises a function judicial 
in nature leading to a decision which involves personal 
or property rights then it is fundamental that the ad¬ 
ministrative act must be preceded by notice and hearing 
as a matter of due process. See Japanese Immigrant 
Case, 189 U. S. 86, 100-01 Schwartz, op. cit. supra, p. 569. 
See also Morgan v. United States, 304 IT. S. 1, 14. 

It is well established that “the right to make a living 
is among the greatest of human rights and when lawfully 
pursued cannot be denied.” Schlesinger v. Atlanta, 161 
Ga. 146, 129 S. E. 861. See People v. Walsh, 346 Ill. 52, 
178 N. E. 343. 

The insurance business is per se useful and lawful and 
the legislature cannot arbitrarily take avray the right to 
carry on such business. Riley & Co. v. Wright, 151 Ga. 
609,107 S. E. 857. 
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III. The Refusal to Renew a License on the Evidence 
Before the Superintendent of Insurance Was Arbitrary 
and Capricious. 

An additional reason sustaining appellant’s contention 
that the decision of the Superintendent should have been 
declared invalid is that the evidence, if it can be called 
such, which the Superintendent had and upon which he 
based his letter of April 26, 1950, does not properly and 
fairly justify his conclusion and is therefore arbitrary 
and capricious. 

The affidavit of Butler involved a transaction taking 
place in March of 1949. Appellant had obtained a re¬ 
newal of his license on May 1, 1949, at which time, if 
appellee is correct in its interpretation of the law, he 
was required to find as a basis for the granting of the 
license at that time, that appellant was trustworthy. 
Having necessarily found as a condition to the granting 
of the license of May 1, 1949 that appellant was worthy 
of a license, it appears that to deny a renewal of the 
license on May 1, 1950 for conduct prior to May 1, 1949, 
is to exercise power in such manner as to hold a weapon 
over the heads of all licensees forevermore. How far 
back the Superintendent can go in digging up skeletons 
to arbitrarily deny the renewal of a license, if the Super¬ 
intendent is sustained in this case, will remain unan¬ 
swered. To permit such action on the part of an admin¬ 
istrative official is to place in his hands an instrument 
of oppression. 

In opposition to the claim of Butler, as pointed out 
hereinabove, affidavits were filed which were totally dis¬ 
regarded by the Superintendent, without reason. 

The only other basis for the Superintendent’s action 
in stating that he “was not satisfied” that the appellant 
was trustworthy was the letter of Nottingham. It will 
be noted from this letter that the alleged conversation 
with the President of appellant company took place “on 
or about the 24th of February 1950.” There can be 
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no dispute that Nottingham testified that he knew 
nothing about the insurance laws of the District 
of Columbia ;* that the purpose of his visit to the 
appellant company, the exact date of which was not 
clear, being on or about Feb. 24, 1950, was to look 
into a certain advertisement which appeared in a local 
newspaper concerning the loan of money; that during a 
discussion with the President of appellant company he 
mentioned a complaint which he stated he had received 
from one Louis Barnes; that he was not positive or sure 
of the exact conversation with the President of appellant 
company; that (by some strange reason) he had mis¬ 
placed his notes of that conversation; that he did not 
have in his possession and could not locate the complaint 
of Louis Barnes; that the President of appellant company 
did not tell him that the practice with respect to insur¬ 
ance as related by Mr. Nottingham was either the current 
practice or that which was contemplated for the future. 
He further stated that although he had said in his 
letter to the Superintendent of Insurance that he had 
discussed the complaint received from Louis Barnes 
with the President of appellant company he had not 
even mentioned the name Louis Barnes to the President 
of that company; that at the time of Mr. Nottingham’s 
visit to the office of appellant company there was ex¬ 
hibited to him a form of Bill of Sale used by appellant 
company, which form set forth clearly whether the trans¬ 
action carried insurance or did not carry insurance, so 
there could be no mistake about the same and Mr. Not¬ 
tingham admitted that he said at the time that if every 
finance company in the District of Coumbia used such 
type of Bill of Sale, there would be verv few complaints. 
(Tr. 3-6 (< 

On February 20, 1950, just four days prior to the al¬ 
leged conversation between Mr. Nottingham and the Presi¬ 
dent of appellant company, appellant paid a penalty in 
the amount of $200.00 to the Superintendent of Insur- 
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ance for alleged violations of tlie insurance laws, which 
is not unusual in the administration of the insurance laws 
in the District. Is it conceivable that appellant’s 
president would engage in conversation with a pub¬ 
lic official and state that he was going to act in a man¬ 
ner such as related after having just paid a penalty? 
At the time that this penalty was paid there was in the 
possession of the office of the Superintendent of Insur¬ 
ance a complaint substantially the same as that contained 
in the affidavit of S. W. Butler (See Exhibit No. 10). 
(App. 67A) Despite this, the Superintendent accepted the 
penalty. Under the District of Columbia insurance laws 
such penalty can be accepted by the Superintendent only 
“when in his judgment he finds that public interest would 
be best served by the continued operation of such person 


1 The Superintendent testified that although he accepted the 
penalty he could not state that he felt that he had grounds for sus¬ 
pension of appellant’s license. The penalty was accepted because 
the Superintendent had information that appellant had issued poli¬ 
cies showing a date prior to the date when such policies actually 
went into effect; that during the short period of time in 1948 it 
had sold or caused to be written insurance before it had received its 
license; and further it appeared that the commission income of 
appellant was derived or might be derived from business on which 
appellant paid premiums in excess of that permitted by law. The 
Superintendent testified that from the evidence that was before him 
he could not say that he felt at that time that the penalties of revo¬ 
cation or suspension should have been imposed but as the penalty 
was proffered it was accepted by him. The Superintendent further 
testified that at the time that the penalty was accepted, counsel for 
appellant advised the Superintendent that appellant would from 
that point on do everything in its power to strictly comply with 
the insurance law and permission was requested of the Super¬ 
intendent to permit consultation with his assistants from time to 
time with respect to proper interpretation of the insurance laws on 
behalf of appellant as the need arose. (App. 49A.) There is 
no evidence in the record that between the time of the acceptance 
of the penalty and the date of renewal that appellant violated the 
insurance laws. As a matter of fact, the Superintendent clearly 
testified that his refusal to renew the license was based solely 
upon the letter of Nottingham and the affidavit of Butler (App. 
43 A). 
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(licensee).” Section 35-1340, D. C. Code, 1940 edition 
Snpp. 

In light of the foregoing and particularly in light of 
the acceptance by the Superintendent of a penalty on 
February 20, 1950 which was about the same time as the 
conversation between Nottingham and the President of 
appellant company, which conversation by Nottingham’s 
own admission did not necessarily refer to current prac¬ 
tice or future practice, to deny appellant’s renewal is to 
act in the most arbitrary and capricious fashion possible. 

There are but few cases analagous to the case at bar. 
Necessarily each case must depend upon its peculiar facts. 
It is difficult, however, to conceive a state of facts more 
favorable to a licensee than that presented by the record 
before the Superintendent of Insurance at the time he 
denied the application. In Khoury v. Board of Liquor 
Control, 81 N. E. 2d 634, (Ohio App.) the Court of Ap¬ 
peals of Ohio reversed an order of the Liquor Control 
Board revoking a liquor license. It appears in that case 
that the licensee was operating his establishment contrary 
to the pertinent regulations and laws by permitting cer¬ 
tain lewd and indecent entertainment on the premises. 
Such performances, however, were discontinued after 
warning by the Liquor Board. The only basis for the 
revocation of the licensee’s permit was found in the pro¬ 
vision that a license could be revoked for “sufficient 
cause.” In holding that the revocation of a license under 
the circumstances of the case was too severe, particu¬ 
larly in light of the fact that the licensee had discon¬ 
tinued the practices after having been given a warning, 
the court noted that one who holds a license and who 
has invested heavily in his place of business and has 
built up good-will, although, unlike the case at bar, he 
may have no vested right to retain a liquor permit, should 
not have his investment and good-will destroyed unless 
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the facts which appear are sufficient to justify such se¬ 
rious consequences. 

Although the statute in the Khoury case-, supra , and the 
one at bar are not the same, the fact remains that in the 
present case the Superintendent of Insurance on Febru¬ 
ary 20, 1950 in accepting a penalty from the appellant 
company, necessarily found that “public interest would 
be best served, by the continued operation of such per¬ 
son’’ as a licensee. There is nothing in the record to 
indicate that between February 20, 1950 and April 26, 
1950 the appellant was guilty of any conduct which would 
render the judgment pronounced by him on February 20, 
1950 improper. To go behind his finding of February 20, 
1950 is as in the case of his attempt to go behind the 
granting of the license on May 1, 1949 (which he neces¬ 
sarily would have to do in relying upon Butler’s affidavit) 
to impeach his own judgment and in effect to say that his 
finding was not justified. 

It is somewhat incongruous for the Superintendent to 
say that although he could not suspend or revoke appel¬ 
lant’s license on the facts before him, he could refuse 
to renew the license. Assuming that the facts about which 
the Superintendent claims had occurred on May 2, 1950, 
the day after a renewal license had been granted, it is the 
position of the Superintendent that he would be required 
to permit such licensee to operate without interference 
until May 1st of the following year, at which time he 
could deny a new renewal. This was not the intention of 
Congress and good sense dictates that Congress would 
not have permitted such a paradoxical situation to exist. 
Congress intended the cause for suspension or revocation 
to be the cause for the denial of a renewal (except with 
respect to written examination). It made them one 
and the same. Consequently for the Superintend¬ 
ent of Insurance to refuse to renew a license on 
grounds which he admits do not constitute a basis for a 
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suspension or revocation and particularly where as in 
the present case the Superintendent with an opportunity 
to revoke or suspend accepted a penalty and permitted 
appellant to continue to operate, -where there is no evi¬ 
dence that subsequent to such penalty the licensee acted 
improperly or in a manner which was not trustworthy, 
then his action in denying renewal can be nothing other 
than arbitrary, capricious and contrary to law. 

Necessarily there must be an end to matters of con¬ 
troversy. Statutes of limitation, the law of res judicata, 
the doctrine of “law of the case”, among others, are 
examples of conclusiveness of findings once determined. In 
the absence of a statutory power dictating a contrary rule, 
the acceptance of the penalty in February’ of 1950, based 
upon a determination by the Superintendent, express ot 
implied, that it was in the public interest for appellant to 
continue in the insurance business, denied, it is submitted, 
the right in him to refuse a renewal on matters existing 
prior to such time. The matter pertaining to Butler 
even antedated the granting of the renewal license in 
May of 1949. Thus, with respect to such evidence, the 
Superintendent had two opportunities presented to him 
and on each occasion found that it was in the public in¬ 
terest to allow appellant to operate. 

An administrative finding of fact (even where it need 
not be conclusive as appellant contends is the case here) 
must be supported by substantial evidence. Substantial 
evidence has been held to be that -which affords a substan¬ 
tial basis of fact from which the fact in issue can be 
reasonably inferred. N. L. R. B. v. Columbia Enameling 
and Stamping Co., 306 U. S. 292, 299, 300, 59 S. Ct. 501, 
83 L. ed. 660. “The test is not satisfied by evidence 
which merely creates a suspicion or which amounts to 
no more than a scintilla or which gives equal support to 
inconsistent inferences.” Appalachian Electric Power 
Co. v. NLRB, 4th Cir., 93 F. 2d 985, 989. 
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Substantial evidence has been said to be evidence “of 
substantial and relevant consequence and excludes vague, 
uncertain or irrelevant matter. It implies a quality of 
proof which induces conviction and makes an impression 
on reason. . . . The rule of substantial evidence is one 
of fundamental importance and is the dividing line be¬ 
tween law and arbitrary power. Testimony is the raw - 
material out of which we construct truth and, unless all 
of it is weighed in its totality, errors will result and 
great injustices be wrought.’’ NLRB v. Thompson Prod¬ 
ucts Inc., 6th Cir., 97 F. 2d 13,15. 

It is respectfully submitted that from all that was be¬ 
fore the Superintendent of Insurance when he issued his 
letter of April 26, 1950, taking into consideration all of 
the facts, the chronology thereof, and the surrounding 
circumstances, the decision contained in such letter was 
arbitrary, capricious and invalid. 

POINT IV 

The Court Erred in Its Findings of Fact and Conclu¬ 
sions of Law. 

It is submitted that what has been said already re¬ 
quires a reversal of the judgment below, and to do this 
there is no need for close examination of the record. If 
such examination were made many of the lower court’s 
findings would fail. Such burden need not be cast upon 
this Court, and appellant is willing to stand or fall on 
the specific points urged in this brief. But appellant 
must and does challenge the form, materiality and rele¬ 
vancy of the Findings of Fact and Conclusions of Law. 

As fully appears from the objections filed by appellant 
in the court below to the findings of fact and conclusions 
of law (which are contained in 22 pages of legal cap 
paper) and from its motion to amend such findings and 
conclusions, the trial court erred in connection with these 
in many respects. 
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In the first place, the Findings of Fact and Conclusions 
of Law do not comply with the Federal Rules of Civil 
Procedure (Rule 52a) in that they are detailed state¬ 
ments of evidence, argumentative and nothing more or 
less but a recapitulation of testimony. Moreover, as will 
be hereinafter set forth, many of the findings are not 
pertinent or material to the issue of law involved in the 
decision of the court. 

It is well settled and sound law that findings of fact 
should be a “clear and concise statement of the ultimate 
facts, and not a statement, report, or recapitulation of 
evidence from which said facts may be found or in¬ 
ferred.” Brown Paper Mill Co. v. Irving, 8th Cir., 134 
F. 2d 337, and cases there cited. Findings should not 
be discursive, they should be categorical and confined to 
those propositions of fact which fit upon the relevant 
propositions of law. Patterson Lighterage & Towing 
Corp. v. N. Y. Central R. R. Co ., 2nd Cir., 126 F. 2d 992. 
In the Brown Paper Mill case, supra, the court vacated 
the judgment and remanded the case to the court below 
to make proper findings of ultimate facts and proper 
conclusions of law before it would determine to rule 
upon the adequacy of the evidence to support such find¬ 
ings. 

Appellant now challenges the findings of fact and con¬ 
clusions of law in this Court, as it did in the court below, 
but believes that from the pleadings and the proper in¬ 
terpretation of the pertinent statute a reversal is re¬ 
quired on other grounds. 

An examination of the findings (App. 13A et seq.) re¬ 
veals the following: 

Finding of Fact No. 2 pertains to plaintiff’s ownership 
of a used car business and is immaterial and irrelevant. 

Finding of Fact No. 5 pertains to the financial arrange¬ 
ment between the appellant as agent and Bankers Mu¬ 
tual Insurance Company of the District of Columbia as 
principal, which arrangement is immaterial to the issues 
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involved in this case. In this respect it shonld be noted 
that the Superintendent testified that his office does not 
have the function of approving commission agreements 
between companies and agents and the type of agreement 
involved between the appellant and its principal in this 
case is not uncommon. (App. 66A) 

Finding of Fact No. 7 pertaining to Columbia Motors 
Inc. is not material or relevant. Finding No. 8 likewise 
is irrelevant. 

Finding No. 11, which refers to an action filed by ap¬ 
pellant against parties not here involved is irrelevant 
and immaterial. 

Finding No. 12, pertaining to the advertisement of 
appellant in a Washington newspaper, (although erron¬ 
eous and incomplete, particularly with respect to the 
location of plaintiff’s advertisement in the paper) is 
irrelevant and immaterial to the issues, the Super¬ 
intendent not having considered anything in connec¬ 
tion with such advertising when denying the renewal. 

The recital of the Butler transaction in Findings Nos. 
13 and 15 is a statement of details and not ultimate facts 
and reflects basic omissions which when omitted render 
said findings erroneous. 

Finding of Fact No. 17 states that the Superintendent 
in reconsidering his denial of appellant’s application con¬ 
sidered “ certain oral statement of the said Butler.” 
What these oral statements are is not shown and cer¬ 
tainly can have no place in a refusal to renew. 

Findings of Fact Nos. 18, 19, 20 and 21 are imma¬ 
terial and irrelevant 1 to the issue involved and cannot be 

1 These findings are detailed statements of bits of evidence and 
not statements of ultimate facts, are immaterial to the issue to be 
decided by the Court, and it is respectfully submitted, were pre¬ 
pared by counsel for the Superintendent in such manner as to 
prejudice the appellant and for that purpose only. 
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considered in reviewing and deciding the validity of the 
action of the Superintendent as they pertain to matters 
as testified to by Gordon, Beaner and Jones which were 
not considered in any manner whatsoever by the Super¬ 
intendent and could not in any way have been given 
consideration by him in denying appellant’s application. 

The consideration of such evidence by the trial court 
in reaching its conclusions was error. See S. E. C. v. 
Chenery Corp., 332 U. S. 104; S. E. C. v. Chenery Corp., 
318 U. S. 80.: “The grounds upon which an administra¬ 
tive order must be judged are those upon which the rec¬ 
ord discloses that its action was based.” See also Mis¬ 
sissippi River Fuel Corp. v. Federal Power Commission, 
163 F. 2d 433, 82 App. D. C. 208. In the present case 
the Superintendent based his action solely upon Notting¬ 
ham’s letter and Butler’s affidavit. The validity of that 
order must be judged solely on the basis of what was 
before the Superintendent. As Justice Murphy said in 
the second Chenery case, if those grounds are inadequate 
or improper the court is powerless to affirm the adminis¬ 
trative action by substituting what it considers a more 
adequate or proper basis. It w T as error, therefore, for the 
court to have admitted, over appellant’s objection, the 
testimony of the witnesses set forth above and to have 
made findings of fact based upon such evidence upon 
which it rendered its decision. 

Finding No. 22 is objectionable. That part of Finding 
No. 22 pertaining specifically to the testimony of Gottlieb 
is wdiollv and entirelv argumentative and but a state- 
ment of what appears on the surface to be contentions 
of appellant. 

Although it is appellant’s position that the judgment 
of the trial court must be reversed by reason of the im¬ 
proper interpretation of the insurance law with respect 
to renewal of licenses, appellant cannot leave unchallenged 
Findings of Fact and Conclusions of Law prepared by 
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winning counsel which are so utterly violative of the Fed¬ 
eral Rules of Civil Procedure. 

POINT V 

The Court Erred in Excluding the Transcript of Pro¬ 
ceedings Before the Superintendent. 

During the course of the trial appellant attempted to 
introduce into evidence a stenographic transcript of the 
informal discussion that took place in the office of the 
Superintendent (Plf. Exh. No. 11). The lower court sus¬ 
tained an objection to its introduction and refused to per¬ 
mit appellant to use this transcript even for purposes of 
attempting to refresh the recollection of the Superin¬ 
tendent. Appellant now urges that the trial court’s action 
in this respect was error. This transcript was particu¬ 
larly important to appellant in that certain statements 
contained therein appeared to be at variance with the 
testimony of the Superintendent. (App. 52A-54A) 

CONCLUSION 

For the foregoing reasons, the appellant herein, prays 
that the judgment of the lower court be set aside and 
that this Court enter a proper judgment for and on 
behalf of the appellant. 

Respectfully submitted, 

Bernard Mabgolius 
Attorney for Appellant 
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IN THE 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


COLUMBIA AUTO LOAN, INC., 
a corporation 

2221 14th Street, 

Washington, D. C., 

Plaintiff 

vs 


ALBERT F. JORDAN, 

Superintendent of Insurance of the District of Columbia 

Municipal Building 
300 Indiana Avenue, N. W., 

Washington, D. C., 

Defendant. 

Civil Action No. 2287-’50 


Complaint 

Plaintiff represents unto the Court as follows: 

1. This action is brought under the authority of Sec¬ 
tion 35-1349 of the District of Columbia Code (1940 edi¬ 
tion). This Court has jurisdiction by reason of said Code 
section, and under its general common law and equitable 
powers. 

2. Plaintiff is a body corporate organized and existing 
under and by virtue of the laws of the State of Delaware, 
and doing business in the District of Columbia, and brings 
this suit in its own right. 



3. Defendant is the Superintendent of Insurance of 
the District' of Columbia, and this action results from an 
order entered by him denying plaintiff’s application for a 
renewal of an insurance license. 

4. Plaintiff prior to May 1, 1950 was duly licensed by 
the defendant to engage in business in the District of 
Columbia as an insurance agent. This license expired on 
April 30,1950. 

5. On or about April 27, 1950 plaintiff filed with 
477 the defendant its application for a renewal of its 
insurance license for the year beginning with May, 
1950 and expiring on April 30, 1951. Its application was 
in proper form and was filed in accordance with law. 
Plaintiff is and was trustworthy, and is and was other¬ 
wise qualified to be the recipient of such renewal license. 

6. On April 26, 1950 defendant addressed a letter to 
the plaintiff advising the plaintiff that its application for 
a renewal of its insurance license would not be granted 
on the ground that the defendant was not satisfied that 
the plaintiff was trustworthy. Plaintiff requested the de¬ 
fendant to reconsider his action and on May 15, 1950 de¬ 
fendant in writing again denied plaintiff’s application. 

7. The ground upon which the defendant denied plain¬ 
tiff’s application for renewal is without basis in law and 
contrary to the provisions of Section 35-1339 of the Dis¬ 
trict of Columbia Code pertaining to the renewal of li¬ 
cense applications. 

8. The determination by the defendant that the plain¬ 
tiff is untrustworthy is without basis in law or fact and 
is arbitrary and capricious. 

9. Such facts as the defendant relied upon in his de¬ 
termination that the plaintiff was untrustworthy and by 
reason of which determination he denied the application 
for renewal, were of a nature known to the defendant 
prior to February 20, 1950, on which date the defendant 
accepted from the plaintiff a penalty for alleged viola- 
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tions of the insurance laws of the District of Columbia 
pursuant to Section 35-1340 of the District of Columbia 
Code which permits the acceptance of a penalty in lieu 
of revocation or suspension of a license when the Super¬ 
intendent of Insurance “finds that public interest would 
be best served by the continued operation of such per¬ 
son.” The denial of the plaintiff’s application for 
478 renewal subsequent to such a finding by the de¬ 
fendant, and in the absence of conclusive evidence 
of any violation subsequent to February 20, 1950 is arbi¬ 
trary, capricious, contrary to law, and plainly and palpa¬ 
bly wrong. 

10. The defendant’s failure and refusal to grant plain¬ 
tiff’s application and to issue to plaintiff a license to en¬ 
gage in the insurance business in the District of Columbia, 
is without cause or excuse, and is arbitrary, capricious 
and contrary to law, and not supported by substantial 
evidence, by reason of which the plaintiff has suffered and 
will continue to suffer great and irreparable damage. 

WHEREFORE, the premises considered, plaintiff prays 
as follows: 

1. That process issue out of this Honorable Court di¬ 
rected to the defendant requiring him to answer the exi¬ 
gencies of this complaint. 

2. That the action and order of the Superintendent 
of Insurance be reviewed by this Court and be set aside 
as contrary to law and fact. 

3. That this Court compel the defendant, Albert F. 
Jordan, Superintendent of Insurance of the District of 
Columbia, to grant to the plaintiff its application for a 
renewal of its insurance license and to issue said license 
to the plaintiff as required by law. 

4. That the plaintiff be granted appropriate relief 
'pendente lite to permit it to engage in the insurance busi¬ 
ness in the District of Columbia as a broker pending 
final determination of this cause. 
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5. That the plaintiff have such other and further relief 
as to this Court may seem meet and just. 

COLUMBIA AUTO LOAN, INC. 
By /s/ Sol A. Simmons 

Treas. 

/s/ Bernard Margolius 
Bernard Margolius 
1406 Gr Street, N. W. 

/s/ John J. Wilson 
John J. Wilson 
815 15th Street, N. W. 

Attorneys for Plaintiff 

• • * • 

480 Filed Jun 12 1950 Harry M. Hull, Clerk 

Answer 
First Defense 

The complaint fails to state a claim against defendant 
upon which relief may be granted. 

Second Defense—Answer 

1, 2, and 3. The allegations of paragraphs numbered 1, 
2, and 3 are admitted. 

4. The allegations of paragraph numbered 4 are denied. 
Further answering paragraph 4, defendant says that prior 
to May 1, 1950, plaintiff was licensed in the District of 
Columbia as an insurance agent. Said license expired on 
April 30, 1950. 

5. The allegations in the first two sentences of para¬ 
graph 5 are admitted. Answering the allegations con¬ 
tained in the third sentence of the fifth paragraph, de¬ 
fendant denies that plaintiff is trustworthy within the 
meaning of chapter 13, title 35, of the D. C. Code (1940) 
respecting insurance licensing. The remaining allegations 
of the third sentence are denied. 
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i 6. Defendant admits that on 26 April 1950 he addressed 
a letter to plaintiff advising plaintiff that its application 
for renewal of its insurance license would not be granted. 

Defendant admits that plaintiff requested him to 
481 renew its application and on 15 May 1950 the ap¬ 
plication was again denied. The remaining allega¬ 
tions of paragraph 6 are denied. Further answering the 
allegations of paragraph 6, defendant says that his letter 
to plaintiff dated April 26, 1950, is attached hereto and 
made a part hereof as Exhibit “A” and the enclosures 
attached to said letter are designated “ A-l” and “ A-2”. 

7, 8, and 10. Defendant says that the allegations of 
paragraphs 7, 8, and 10 are conclusions of law which he 
is not required to answer but if answer is required de¬ 
fendant denied the allegations of paragraphs 7, 8, and 
10 . 

9. Defendant admits that on 20 February 1950 he 
accepted from plaintiff a penalty for certain violations 
of the insurance laws of the District of Columbia pur¬ 
suant to authority contained in section 35-1340, the Code 
of Laws of the District of Columbia, to which reference 
in its entirety for better accuracy is hereby made. The 
remaining allegations of paragraph 9 are denied. 

/s/ Vernon E. West, 

Vernon E. West, 

Corporation Counsel, D. C. 
/s/ Chester H. Gray, 

Chester H. Gray, 

Principal Assistant Corpo¬ 
ration Counsel, D. C. 

/s/ Oliver Gasch, 

Oliver Gasch, 

Assistant Corporation 
Counsel, D. C. 

Attorneys for Defendant 
District Building, 
Washington 4, D. C. 
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COPY "V V 

EXHIBIT “A” 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 

Department of Insurance 
Washington 

April 26, 1950 

Columbia Auto Loans, Incorporated, 

14th and Florida Avenue, N. W., 

Washington, D. C. 

V 

Gentlemen: 

I enclose herewith a copy of a letter dated March 30 
from C. T. Nottingham, Superintendent of Licenses of. 
the District of Columbia, and a copy of an affidavit sworn 
to under date of April 24 by S. W. Butler, President, Car¬ 
ver Memorial Funeral Services, Incorporated. 

In view of the statements made in Mr. Nottingham’s 
letter and in Mr. Butler’s affidavit, I am not satisfied 
that within the meaning of section 35-1336, D. C. Code 
1940, you are trustworthy, that you would act in good 
faith as an insurance agent or broker, and that you are 
worthy of such a license. Consequently, you are advised 
that until I am satisfied concerning these matters* no li¬ 
cense to act in the District of Columbia as an inurance 
agent or broker will be issued to you by this department. 

very truly yours, 

/s/ Albert F. Jordan, 

Superintendent of Insurance 


Enclosures 
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COPY 

“A-l” 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 

LICENSE BUREAU 
WASHINGTON 1, D. C. 

March 30, 1950. 


Mr. Albert F. Jordan 
Superintendent of Insurance 
District of Columbia 

Dear Mr, Jordan: 

On or about the 24th of February, 1950, while investi¬ 
gating an advertisement in a local newspaper that stated 
Columbia Auto Loans, Inc., were licensed by the District 
of Columbia as money lenders, I called on Mr. S. Dewey 
Gottlieb, President of Columbia Auto Loans, Inc. Dur¬ 
ing our discussion I mentioned a complaint to Mr. Got¬ 
tlieb that I had received from one Louis Barnes, who 
had entered into a transaction with Columbia Auto Loans, 
Inc., in which Mr. Barnes stated that he had been in¬ 
formed by Mr. Gottlieb that he, Barnes, had $100 de¬ 
ductible insurance on the automobile offered by him as 
security, although he had never been furnished an insur¬ 
ance policy. Mr. Gottlieb explained to me that this was 
the common practice at Columbia Auto Loans, Inc.; that 
the type of people they made dealings with could not get 
insurance on the collateral they had to offer, so he, Gott¬ 
lieb, would tell them that they had the $100 deductible 
insurance, and, in the event of an accident they were to 
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bring the collateral to his office, together with $100, and 
he would cause the necessary repairs to be made. 

The above information is submitted to you for what¬ 
ever action or consideration you deem advisable. 

/s/ C. T. Nottingham, 

C. T. Nottingham, 

Superintendent of Licenses 
District of Columbia 

“A-2” 

484 Filed Jun 12 1950 Harry M. Hull, Clerk 
COPY 

April 17th, 1950. 


Superintendent of Insurance, 

Municipal Building, 

Washington, D. C. 

Gentlemen: 

On March 5th, 1949, we, the Carver Memorial Funeral 
Services, Inc., 29 H St., N. W., purchased a 1941 Cadillac 
75, 7 Pass. Sedan bearing Serial No. and Engine No. 
3341269 from the Estate of Mariam Rothschild of Balti¬ 
more, Md., through Mansfield and Williams Garage of 
1114 Morton St., Baltimore, Md., who handled the trans¬ 
actions. The Automobile sold for $1500.00. We paid 
$500.00 cash and secured a loan from Columbia Credit 
Co., 14th & Fla. Ave., N. W., Washington, D. C., in the 
amount of $1,000.00 which was given to me in the form 
of a check, (registered check #2877). I completed trans¬ 
actions with Mansfield and Williams Garage in Baltimore, 
Md., and secured title to said automobile. I then carried 
title to Columbia Credit Co. 
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During the final stage of transactions with Columbia 
Credit Co., I was given a note to sign for $1440.00. I 
questioned the $440.00 charges at which time I was told 
that the amount covered Finance Charges and, on account 
of high insurance premiums, the amount also included 
Insurance of $100.00 Deductible. 

On or about the 14th of January, 1950, I had an acci¬ 
dent with the said Automobile and it was taken to Arrow 
Auto Body Works, 14 G Place, N. E., for repairs. I 
called Columbia Credit Co. on the same morning to re¬ 
port the accident and I talked with one Mr. Simmons, 
who reminded me that I had to pay $100.00 of the total 
cost of repairs and he stated that he would have the In¬ 
surance Adjuster contact me. When contacted by the 
gentleman who represented himself to be the Insurance 
Adjuster, he asked if I had secured estimates. I informed 
him that I had not, then he asked me to secure same from 
the Garage at which I had the car. 

After I secured the estimate, I called the Company 
and talked to the gentleman whom I had talked previ¬ 
ously and gave him the amount of same. Later he called 
me and asked if I would be willing to let the car be re¬ 
paired at the Garage that the Insurance Company deals 
with. I stated to him that I wanted the car to be fixed 
at a reputable garage, and I was not willing for it to go 
to any garage. He called me several times during the 
next few days, finally stating that he had been down to 
see me but I was not in, and that the Insurance O. was 
anxious to get the car fixed so that he could get the 
case off his desk. We made an appointment at my office 
for the following morning, at which time he called before 
coming down and told me that the Capitol Cadillac Gar¬ 
age did the work for his company, and at Capitol Cadillac 
Garage, they got discounts on all parts and repairs, and 
it would be a saving to the Insurance to have Capitol 
Cadillac Garage do the work. When he came into the 
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office, he related the same to me in the presence of a one 
Mr. Schley Ridgeway, who was interested and had wit¬ 
nessed previous transactions. 

485 He also informed me that I had until the car 
was repaired to pay the $100.00 deductible. I 
finally agreed to let the car go to Capitol Cadillac, al¬ 
though I should have received a statement in writing 
that the car would go to Capitol Cadillac. I called Arrow 
Auto Body Works and asked them to release the car to 
the Insurance Adjuster. I was told by the garage pro¬ 
prietor that there were charges of $15.00 against the 
car. The adjuster paid the $15.00 and secured a receipt 
in my name which he later showed me and said that he 
would charge it to the Insurance Co. against the cost of 
repairing the automobile. 

I learned from the proprietor of Arrow Body Works 
that the Adjuster removed the car with a Veterans Cab 
Crane and he was told that they were taking the car to 
Capitol Cadillac Co. by the represented Insurance Ad¬ 
juster. 

Two days later, I called Capitol Cadillac Co. and talked 
to a one Mr. Delavigne and inquired about the automobile, 
and learned that it was not there. I immediately called 
Mr. Simmons of Columbia Credit Co. and asked the 
whereabouts of the car, and also reminded him that I was 
promised that the car would be taken to Capitol Cadillac 
for repairs. His attitude was very harsh. He asked 
me, (quote) “What do you expect me to do, I financed 
the car for you and am only getting $440.00 out of the 
deal, now there is a garage bill in the excess of $500.00 
and I am not going to lose that much, (unquote). Then 
he told me that he was busy and that I should come into 
the office and discuss the matter with the Insurance Ad¬ 
juster, and in additional words, he assured me that the 
car would be fixed properly and they would call me when 
it was repaired. 


! 
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Two or three weeks later someone from Columbia 
Credit Co. called me and informed me that the car was 
repaired, and that I should come and get it immediately 
as they needed the space. On the following morning, 
Mr. Schley Ridgeway and I went to Columbia Credit 
Co. with the $100.00 to pay as previously informed. We 
inspected the automobile before going into the office and 
found that it had not been properly fixed, the same broken 
grill, patched hood, and even the chrome had been beaten 
out and put back on in pieces. We went into the office 
and saw Mr. Simmons and one of his assistants, at which 
time we were told that it would be required of me to pay 
the total cost of repairing the automobile, with the over¬ 
all dollars in excess of $200.00 to be paid immediately 
and the balance to run with the future notes. We ques¬ 
tioned the Insurance status, and then received the shock 
of our lives when we were told that there was no insur¬ 
ance on the car. We again questioned the amount of 
$440.00 which previously included insurance and then were 
told that that amount covered finance charges only. 

/s/ S. W. Butler, 

S. W. Butler, Pres., 

Carver Memorial Funeral 
Services Inc. 


Witness-Signed 


/s/ Schley Ridgeway, 

Schley Ridgeway, Treas., 


Subscribed and sworn before me this 24 day of April 
1950. 

My Commission Expires 
April 1, 1954. 

/s/ Rebecca M. Smith 

Notary Public, D. C. 
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■ 

Findings of Fact and Conclusions of Law 

This cause came on to be heard upon the pl ain ti ff ’s 
motion for preliminary injunction, and upon considera¬ 
tion of the arguments of counsel, of the pleadings and 
exhibits thereto, and of the affidavits submitted on be- - 
half of the plaintiff, the Court, this 23 day of June, 
1950, enters the following 

• • t • 
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Findings of Fact 

The Court, upon consideration of the evidence and the 
pleadings, finds as facts the following: 

1. Plaintiff is a body corporate organized and existing 
under and by virtue of the laws of the State of Dela¬ 
ware. Plaintiff maintains an office in the District of 
Columbia, and, by advertising in the press and over the 
radio, holds itself out as being engaged in the business 
of lending money on the collateral security of automo¬ 
biles. 

2. Plaintiff owns Columbia Motors, a corporation, 
which is licensed in the District of Columbia as a motor 
vehicle dealer, and which is engaged principally in the 
business of selling automobiles repossessed by plaintiff 
and transferred by it to the Columbia Motors. Plaintiff 
and Columbia Motors occupy the same offices at premises 
2221 14th Street, Northwest. 

3. Defendant is the Superintendent of Insurance, D. 

C., and is sued in this cause by reason of his refusal to 

7 * • ! 

renew plaintiff’s license as an insurance agent in the 
District of Columbia 

4. The complaint seeks a review of the action and or¬ 
der of the Superintendent of Insurance, D. C., denying 





■ ..Zr.vyy 











14 A 


plaintiff’s application for renewal of its insurance agent’s 
license, and further to compel the defendant to grant to 
plaintiff its application for renewal of its insurance 
agent’s license. 

496 5. In January, 1949, Bankers Mutual Insurance 

Company of the District of Columbia, as principal, 
and plaintiff, as agent, entered into a contingent com¬ 
mission contract which provided, among other things, 
that on insurance sold by the plaintiff as agent for said 
company, plaintiff should receive eighty-eight percent 
(88%) of the premium on such insurance as its commis¬ 
sion. All losses incurred under insurance sold by plain¬ 
tiff should be deducted, and Bankers Mutual Insurance 
Company should receive the remaining twelve percent 
(12%) of such premium as and for overhead expenses. 
Such contract further provided: 

“All business written under this contract shall be writ¬ 
ten on a monthly basis, with automatic provision for re¬ 
newal for month to month payment of the premiums on 
or before the 10th day of the following month, and all 
premiums shall be considered as earned for the current 
calendar month.” 

6. At the request of, and on the certification by Bank¬ 
ers Mutual Insurance Company that plaintiff is trust¬ 
worthy and worthy of a license as required by Section 
35-1336, D. C. Code, for appointment of any person or 
corporation as agent for an insurance company, the de¬ 
fendant, in February, 1949, granted plaintiff’s application 
for license to act as agent for the Bankers Mutual Insur¬ 
ance Company in the District of Columbia and issued to 
plaintiff, as agent for said company, a license for the 
period of February to April 30, 1949. In said license, 
Sol A. Simmons, treasurer of plaintiff, was named as the 
only member or officer of the plaintiff who was authorized 
to solicit insurance. In May, 1949, on the certification of 
Bankers Mutual Insurance Company, similar to that here- 
inbefore set forth, defendant issued to plaintiff a renewal 
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of said license for the period. May 1, 1949, to April 30, 
1950; said last-mentioned license expired on April 30, 
1950. 

497 7. Columbia Motors, Inc. is not, and never has 

been, licensed in the District of Columbia as an in¬ 
surance agent or broker. 

8. Plaintiff’s income from premiums on insurance sold 
by it represents a large part of its income. As a matter 
of practice in loan transactions entered into by it, plain¬ 
tiff requires the borrower to pay an amount representing 
the premium on insurance. In transactions described by 
plaintiff as purchase of conditional sales contracts from 
motor vehicle dealers, plaintiff requires the purchaser to 
pay the premium on such insurance as may be indicated 
by the motor vehicle dealer or where slips of paper re¬ 
ceived by plaintiff from the motor vehicle dealer indicate 
that insurance is part of the transaction. 

9. Prior to the expiration of plaintiff’s insurance 
agent’s license, and from time to time thereafter, up to 
and including the time of trial of the above-entitled cause, 
plaintiff has advertised itself as being in the auto loan 
business over the radio station W WDC, Washington, D. C. 
In such radio advertising, plaintiff has represented that 
it will 

“• # * make auto loans of from $100 to $2,500 at 6% 
interest, all discounted, and insurance • * 
and also that plaintiff will make loans 
“• • • at 6% interest per year, and insurance. You 
only pay for the length of time you need the loan. Pro¬ 
portionate interest gladly refunded should you find it con¬ 
venient to pay sooner than you planned. * * *” 

10. In February, 1950, defendant received from a 
member of his staff a report indicating that plaintiff had 
issued policies of insurance showing an inception date 
prior to the date on which such policies actually went 
into effect; that plaintiff sold insurance at a time when 
it was not licensed so to do; and that the commission 





income of plaintiff was derived from business on which 
plaintiff paid its own premium or was self-interested to 
an extent in excess of the twenty-five percent (25%) pro¬ 
vided by D. C. Code, 1940, Section 35-1340(/). Defendant 
prepared a draft of letter informing plaintiff of the fore¬ 
going complaints and was about to take action looking to 
the revocation or suspension of plaintiff’s license, but 
before defendant actually mailed said letter, counsel 
498 for plaintiff called on defendant and was furnished 
with a copy of said draft of letter. Thereafter 
counsel for plaintiff represented to defendant that hence¬ 
forth plaintiff would comply strictly with the insurance 
laws in force and effect in the District of Columbia, and 
on February 20, 1950, proffered the sum of two hundred 
($200.00) dollars as a penalty in lieu of revocation or 
suspension of plaintiff’s insurance license, as provided in 
Section 30-1340, D. C. Code, 1940, as amended. Upon the 
representation of counsel for plaintiff and under author¬ 
ity vested in him by said code section, defendant ac¬ 
cepted said penalty and duly transmitted the same to the 
Collector of Taxes, D. C. 

11. On October 25, 1949, plaintiff filed in this Court 
its complaint in Civil Action No. 4558-49 entitled “ Co¬ 
lumbia Auto Loan, Inc., trading as Columbia Credit 
Company v. John Russell Young, et al.,” and in its com¬ 
plaint therein plaintiff alleged that it is engaged in the 
District of Columbia in the business of lending money 
upon which a rate of interest of 6 per cent per annum 
or less is charged or received, and contended that the 
regulations for the conduct of the business of loaning 
money promulgated by the defendant Commissioners are 
void, particularly insofar as said regulations would re¬ 
quire plaintiff to obtain a license to engaged in the Dis¬ 
trict of Columbia in the business of loaning money. As 
of the time of trial said case has not been determined by 
the Court and no orders, other than those designated 
temporary restraining orders, have been signed therein. 
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12. On February 24, 1950, and on other daves in Feb¬ 
ruary, 1950, plaintiff caused to be published in the Wash¬ 
ington Times-Heraid an advertisement of its auto loan 
business; said advertisement was published under two (2) 
columns of said newspaper and entitled “MONEY TO 
LOAN (Licensed Under Small Loan Laws) ”, and in the 
body of said advertisement, plaintiff identified itself as 
“Columbia Auto Loans, Inc. (Licensed”. The Superin¬ 
tendent of Licenses, D. C., Chatham T. Nottingham, 
499 and the Assistant Superintendent of Licenses, 
called upon S. Dewey Gottlieb, President of plain¬ 
tiff, and asked him to produce the license referred to in 
said advertisement. Gottlieb produced a license issued to 
plaintiff which is required of all corporations engaged in 
business in the District of Columbia by Article I, Title 
XIV, Section 1, District of Columbia Income and Fran¬ 
chise Tax Act of 1947 (Sec. 47-1519, D. C. Code, 1940, 
Supp. VII), which said section provides, inter alia, that 
the licenses thereby required shall be: 

“• * * in addition to all other licenses and permits re¬ 
quired by law. • * •” 

The Superintendent of Licenses told Gottlieb that said 
license did not authorize plaintiff to engage in the Dis¬ 
trict of Columbia in the business of making auto loans 
and that representation in said advertisement that plain¬ 
tiff was so licensed was misleading. Gottlieb thereon 
said he would have the “licensed” word removed from 
the advertisement in the Washington Times-Heraid in 
two or three days. 

12*4. During the visit to the plaintiff’s office at the 
time hereinbefore mentioned by the Superintendent of Li¬ 
censes, D. C., and the Assistant Superintendent of Li¬ 
censes, D. C., the former had a conversation with plain¬ 
tiff’s president concerning a complaint received by him 
in the course of his official business. The complaint was 
to the effect that a man, having previously been informed 
by plaintiff’s president that he had insurance on his auto- 
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mobile, had an accident and wanted to see a copy of his 
policy; he asked for his policy, whereupon he was ad- 
i vised that he did not have an insurance policy but did 
have insurance. The man asked how this was possible 
and was told: 

“You have a one hundred dollar deductible insurance. 
If you have an accident, bring your car here with one 
hundred dollars and we will have it fixed. ” 

The plaintiff's president then replied: 

“Well, this is ‘every day’ or 1 common’ practice.” 

Plaintiff’s president further explained that many 
i 500 applicants for financing would have their applica¬ 
tions for insurance rejected and rather than lose 
I the deal he would tell them that they had insurance and 
keep the deal on the books. (Tr. 233). 

Thereafter, the Superintendent of Licenses, L. C., 
brought this information to the attention of the defend¬ 
ant, and at the latter’s request, sent defendant a letter, 
dated March 30, 1950, wherein the substance of the facts 
hereinabove indicated was set forth. 

13. One S. W. Butler, president of the Carver Memo¬ 
rial Funeral Services, Inc., learned from a friend that 
there was available in Baltimore, Maryland, for purchase 
a 1941, seven-passenger Cadillac sedan. About the 1st 
of March, 1949. Butler went to the garage of Mansfield 
i and Williams, Baltimore, Maryland, where he examined 
that automobile. It was owned by the estate of Miriam 
Rothchild, late of Baltimore. Butler was advised by Mr. 
Mansfield that the price of the vehicle was one thousand 
five hundred ($1,500.00) dollars cash. Butler paid down 
I five hundred ($500.00) dollars on the total purchase price, 
and on or about March 5, 1949, discussed with plaintiff 
the possibility of securing from plaintiff a loan of one 
thousand ($1,000.00) dollars with wdiich to complete the 
purchase from the estate of Miriam Rothchild, of the 
aforementioned vehicle. Plaintiff agreed to make the loan 
but required Butler to sign certain printed papers which 


were then in blank. Thereafter plaintiff gave Butler its 
check in the amount of one thousand ($1,000.00) dollars 
made payable to Mansfield and Williams. Butler there¬ 
upon delivered the one thousand ($1,000.00) dollar check 
to Mansfield and Williams and obtained receipts showing 
payment in full and a bill of sale from the estate of 
Miriam Kothchild indicating that Cadillac sedan 1941 
model, Engine No. 3341269, Maryland title No. C-187644, 
in the name of Miriam Rothchild had been sold to the 
Carver Memorial Funeral Services, Inc., for the sum of 
one thousand five hundred ($1,500.00) dollars. Thereafter 
Butler learned that one of the papers he had been re¬ 
quired to sign by plaintiff was a promissory note which 
had been filled out in the amount of one thousand four 
hundred and forty ($1,440) dollars. He also learned that 
this promissory note was secured by an instrument of 
security entitled “Conditional Sales Contract”. 
501 Butler asked plaintiff to explain the difference be¬ 
tween the loan of one thousand ($1,000.00) dollars 
and the amount of one thousand four hundred and forty 
($1,440) dollars indicated on the promissory note. Plain¬ 
tiff represented to Butler that the difference between the 
amount of the one thousand ($1,000.00) dollar loan to the 
said corporation and the amount of the promissory note 
represented “finance charges” and the premium on one 
hundred ($100.00) dollars deductible insurance. (Tr. 
310-311). No insurance, other than fire and theft insur¬ 
ance, the premiums on which, for the period March 7, 
1949, to September 7, 1950, were twenty-one ($21.00) 
dollars, was procured or placed by plaintiff on the Cadil¬ 
lac automobile involved in the transaction. The balance 
of four hundred nineteen ($419.00) dollars charged Butler 
by plaintiff was interest on a loan, the face amount of 
which was one thousand ($1,000.00) dollars, payable in 
monthly installments of eighty ($80.00) dollars per month, 
including principal and interest. 

On or about January 14, 1950, S. W. Butler, while 
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driving his Cadillac automobile, was involved in a colli¬ 
sion. He placed his automobile in the garage of the 
Arrow Body Works, 16 G- Place, Northeast, and then got 
in touch with plaintiff where he talked to Sol A. Sim¬ 
mons, plaintiff’s treasurer and authorized insurance so¬ 
licitor. Butler was advised by Simmons that it would 
be necessary for him to pay one hundred ($100.00) 

502 dollars toward the cost of repairs; to this Butler 
agreed. Simmons further stated that he would 

have an insurance adjuster get in touch with Butler and 
requested Butler to get estimates for the repair of the 
damage to the automobile; Butler obtained these esti¬ 
mates and gave them to plaintiff. An individual who rep¬ 
resented himself to Butler as an insurance adjuster, but 
who w T as, in fact, Harry M. Carrow, plaintiff’s Collection 
Manager and Repossessor, and who, in fact, was not an 
insurance adjuster, thereafter called upon Butler and ob¬ 
tained Butler’s permission to remove the automobile 
from the Arrow Garage on the representation that the 
insurance company which he purported to represent w r ould 
have it repaired by the Capitol Cadillac Company. The 
automobile was not taken to the Capitol Cadillac Com¬ 
pany, but was taken to the A. C. Auto Service Company, 
320 M Street, Northeast, by plaintiff’s repossessor. 

As of February 11, 1950, Butler’s payment record with 
plaintiff shows that his payments were current. Prior to 
that time and on, to wit, the 8th day of February, 1950, 
the statement of the A. C. Auto Service Company, 320 
M Street, Northeast, shows that the repairs to Butler’s 
automobile had been completed on the authorization of 
plaintiff’s treasurer and insurance solicitor, Sol A. Sim- ' 
mons, and that the amount of the repair bill was two 
hundred and seventy-four dollars ($274.00). Thereafter 
Butler went to plaintiff’s office with the one hun- 

503 dred ($100.00) dollars to pay his portion of the 
repair bill as previously instructed by plaintiff. 

Butler saw Simmons, who told Butler that no collision 
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insurance had been placed on the automobile and that 
Butler would be required to pay the total amount of the 
repair bill. Butler did not assume the obligation of pay¬ 
ing the total amount of the repair bill and plaintiff there¬ 
upon seized and appropriated to its own use the automo¬ 
bile of the Carver Memorial Funeral Services, Inc. At 
the time of seizure by plaintiff of said automobile, plain¬ 
tiff’s account card of the Carver Memorial Funeral Serv¬ 
ices, Inc. showed payment by Butler of monthly payments 
in the amount of eighty dollars ($80.00) from April 5, 
1949, to and including February 11, 1950 in the total 
amount of eight hundred and eighty ($880.00) dollars. 
Plaintiff’s records respecting Butler’s payments disclose 
an unpaid balance on the principal involved of three 
hundred eighty-eight dollars and eighty-four cents 
($388.84). 

Plaintiff thereafter sold said Cadillac automobile to 
Maurice Abraham for the total amount of eight hundred 
thirty-five ($835.00) dollars. Plaintiff made no refund 
or rebate in any amount to the Carver Memorial Funeral 
Services, Inc. Plaintiff’s records indicate that there was 
rebated to it the amount of four dollars and thirty-six 
cents ($4.35) by Max Wolman, insurance, 1621 Connecti¬ 
cut Avenue, Northwest, Washington, D. C., on account of 
unearned fire and theft insurance premiums on the said 
Cadillac automobile. 

15. Some time prior to the 17th day of April, 1950, 
S. W. Butler made a complaint concerning the transac¬ 
tion set forth in the previous paragraph to the office of 
the Superintendent of Insurance. Butler was instructed 
to put his complaint in affidavit form and mail it in to 
defendant’s office. He thereafter furnished defendant 
with an affidavit executed April 24, 1950, in which he 
averred that he had purchased, on or about the 5th day 
of March, 1949,' a 1949 Cadillac, seven passenger sedan 
from the estate of Miriam Rothchild, deceased, of 
504 Baltimore, Maryland, through the Mansfield and 
Williams Garage of Baltimore, Maryland. The an- 
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tomobile sold for one thousand five hundred ($1,500.00) 
dollars cash. Butler paid five hundred ($500.00) dollars 
down and secured a loan from plaintiff, as a result of 
which plaintiff gave Butler its check in the amount of 
one thousand ($1,000.00) dollars, drawn to the order of 
Mansfield and Williams. Plaintiff caused Butler to sign 
certain papers in blank, including a so-called “conditional 
Sales Agreement”. That paper and a promissory note 
were later filled in to indicate a face amount of one 
thousand four hundred and forty ($1,440.00) dollars. 
When Butler questioned the four hundred forty ($440.00) 
dollars charged on the said loan of one thousand ($1,- 
000.00) dollars, he was advised by plaintiff that said 
amount of four hundred and forty ($440.00) dollars in¬ 
cluded “finance charges” and the premium on a one hun¬ 
dred ($100.00) dollars deductible collision insurance on 
said vehicle; that thereafter Butler had an accident with 
the said vehicle; that an individual, who represented him¬ 
self to Butler to be an insurance adjuster, represented 
to Butler that plaintiff’s insurance company desired to 
have the vehicle repaired by the Capitol Cadillac Com¬ 
pany, and thereby secured possession of said vehicle; that 
thereafter plaintiff advised Butler that Butler would be 
required to pay the total cost of repairing the said ve¬ 
hicle ; but that when Butler questioned the insurance 
status, he was advised by plaintiff that the amount of 
four hundred and forty ($440.00) dollars covered “finance 
charges” only, and did not include any insurance, and 
that no insurance was in effect on said vehicle. 

16. Defendant Superintendent thereupon, in the exer¬ 
cise of his statutory discretion and expert judgment, and 
in anticipation of an application by plaintiff for the re-, 
newal of its insurance agent’s license, supported by the 
certification of its insurance company, gave consideration 
to the letter of Superintendent of Licenses Not- 
505 tingham hereinbefore set forth in paragraph 12y 2 
and the affidavit of S. W. Butler hereinbefore de- 
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scribed in paragraph 14 and by letter dated April 26, 
1950, advised plaintiff that he was not satisfied that plain¬ 
tiff is trustworthy or would act in good faith as an insur¬ 
ance agent or broker, or that plaintiff was worthy of a 
license. Thereupon he further advised plaintiff that until 
he was satisfied concerning the previously mentioned mat¬ 
ter, no license to act in the District of Columbia as an 
insurance agent or broker would be issued to the plaintiff 
by the defendant. 

17. Thereafter, on or about the 27th day of April, 
1950, plaintiff applied in writing on the forms prescribed 
by the defendant, supplying information under oath in 
support of its application for an insurance agent’s license. 
Said application was accompanied by a certification of 
the Bankers Mutual Insurance Company that it desired 
the appointment of plaintiff as agent and stating that 
plaintiff is trustworthy and worthy of a license. Defend¬ 
ant Superintendent thereupon reconsidered the letter of 
Superintendent of Licenses Nottingham heretofore men¬ 
tioned in paragraph 14, as well as certain oral state¬ 
ments of the said Butler. Plaintiff, through its presi¬ 
dent, S. D. Gottlieb, and its treasurer and insurance 
agent, Sol A. Simmons, and its attorney, B. Margolius, 
was accorded an informal hearing at which time Gottlieb 
and Simmons presented, in affidavit form, their denials 
of the statement of the Superintendent of Licenses and 
the affidavit of S. W. Butler. They also made certain oral 
representations concerning these matters. Thereafter, 
upon consideration of all these matters, the defendant 
Superintendent concluded that he was not satisfied that 
plaintiff is trustworthy, that it intends to act in good 
faith in the capacity involved in the license, or that it is 
worthy of a license. This decision to deny plaintiff’s 
application for renewal of its license was communicated 
to plaintiff by letter dated May 15, 1950. 

18. One Robert Gordon purchased an automobile from 
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Mervis Motors for the quoted price of one thou- 
506 sand one hundred fifty ($1,150.00) dollars cash. 

Gordon paid two hundred ($200.00) dollars cash, 
leaving a balance of nine hundred thirty ($930.00) dollars 
to be financed. The dealer represented to Gordon that 
the transaction included insurance. Gordon was there¬ 
after advised by plaintiff that it had purchased the con¬ 
tract, as a result of which Gordon was required to pay 
one thousand three hundred fifty-four dollars and fifty 
cents ($1,354.50) in twenty-one (21) payments of sixty- 
four dollars and fifty cents ($64.50) each to plaintiff in 
order to discharge his obligation under the contract. 
Gordon asked plaintiff’s collection manager, Harry M. 
Carrow, on five (5) separate occasions for the insurance 
policies which were represented as being included in the 
transaction. Plaintiff’s collection manager, Mr. Carrow, 
said he “would look into the matter”, but never gave 
Gordon any insurance policy. In February, 1950, Gor¬ 
don’s payments were overdue, and he communicated with 
Carrow and obtained from Carrow an extension of time 
of fifteen (15) days within which the payment might be 
made. Contrary to Carrow’s agreement, approximately 
ten (10) days later and during the period of the exten¬ 
sion, plaintiff repossessed Gordon’s automobile. In order 
to regain possession of his automobile, Gordon was re¬ 
quired to pay to plaintiff, in addition to the payments in 
arrears, a “repossession fee” of twenty ($20.00) dollars. 
Thereafter, in June, 1950, Gordon decided to refinance 
the transaction and asked plaintiff how much he would 
be required to pay plaintiff in order to purchase his con¬ 
tract. Plaintiff advised Gordon that he would have to 
pay seven hundred ninety ($790.00) dollars. The only 
credit Gordon was given for paying off his contract 
thirteeen (13) months in advance of its maturity date 
was sixty ($60.00) dollars. No allowance was made Gor¬ 
don by plaintiff for the unearned insurance premiums 
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represented by Mervis to be a part of the original trans¬ 
action. 

19. As a rebuttal witness to some of the testimony 
offered by Robert Francis Gordon, plaintiff called 

507 as a witness its collection manager and reposses¬ 
sion agent, Harry M. Carrow. Carrow has repos¬ 
sessed between forty (40) and fifty (50) automobiles for 
plaintiff between January 1, 1950, and June 30, 1950. 
Carrow falsely represented himself to S. W. Butler to be 
an insurance adjuster, and on the false representation 
that the insurance company represented by him desired 
to have S. W. Butler’s Cadillac automobile repaired at 
the Capitol Cadillac Company, Carrow obtained Butler’s 
permission to remove the automobile from the Arrow 
Garage. Carrow is a notary public, but is not licensed 
as a notary public in and for the District of Columbia. 
Falsely representing himself to be a notary public in and 
for the District of Columbia, Carrow has executed cer¬ 
tificates of acknowledgment of many documents for plain¬ 
tiff, falsely stating in said certificates that the persons 
to whose acknowledgments he purported to certify had 
personally appeared before him in the District of Colum¬ 
bia when, in fact, such persons had not appeared before 
Carrow at any time. 

20. On May 13, 1950, one Harold Beaner purchased 
from Columbia Motors, which is owned by plaintiff, an 
automobile, the total price of which was three hundred 
ninety-five ($395.00) dollars. He paid one hundred 
($100.00) dollars down, leaving a balance of two hundred 
ninety-five ($295.00) dollars to be financed. He was told 
by plaintiff that his weekly payments would be ten 
($10.00) dollars each, but did not know how many weekly 
payments he would be required to make until he received 
his payment book in the mail from plaintiff, which had 
purchased the “conditional sale contract,” covering that 
transaction from Columbia Motors, at which time Beaner 
discovered that he would be required to make fifty (50) 
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payments of ten ($10.00) dollars each. Thereafter Beaner 
received in the mail a letter, dated May 19, 1950, from 
plaintiff signed by its treasurer, stating that plaintiff 
has been unable to purchase the insurance described 
508 in the bill of sale and work sheet which plaintiff 
received from Columbia Motors, Inc., at the time 
plaintiff purchased Beaner’s contract from that company, 
and that unless plaintiff heard from Beaner to the con¬ 
trary, it assumed that he understood that there is no 
insurance in connection with his automobile transaction. 
Beaner did not understand the import of this letter and 
thereafter talked to plaintiff’s treasurer, Mr. Simmons. 
Beaner thereafter requested plaintiff to refund to him 
the amount charged him for insurance upon the under¬ 
standing that plaintiff would not furnish insurance cover¬ 
age. Mr. Simmons declined to make any Tefund of in¬ 
surance premiums included in Beaner’s weekly payments 
as of the time of the conversation, but stated that when 
Beaner had paid off his obligation to plaintiff it would 
then make a refund at the maturitv of the contract of 
the amounts representing insurance premiums. At Bean¬ 
er ’s request, plaintiff’s treasurer, thereupon added a 
postcript to said letter as follows: 

“We will refund the cost of the above-mentioned pol¬ 
icy to purchaser at maturity of contract or at time of 
procuring insurance bv him. 

“S. A. S.” 

At all times plaintiff was without an insurance license 
in the District of Columbia. 

21. One Samuel Lee Jones in March and April, 1950, 
entered into a contract with Columbia Motors, which is 
owned by plaintiff, respecting the purchase of a 1941 
Buick automobile. The only price indicated to purchaser 
was three hundred ninety-five dollars ($395.00). He 
paid down one hundred ($100.00) dollars in cash, leaving 
a balance of two hundred ninety-five ($295.00) dollars 
to be financed. He subsequently received his payment 
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book from plaintiff and for the first time learned that 
he would be required to make fifty (50) weekly pay¬ 
ments of ten ($10.00) dollars each to pay off the 
509 remainder of his obligation on the purchase of his 
automobile. Jones found the automobile unsatis¬ 
factory, and took it back to plaintiff whereupon he was 
told by plaintiff that he could not get his money back but 
that plaintiff would give him credit for one hundred 
($100.00) dollars on the purchase of another automobile. 
He saw a 1941 Cadillac. He was told that, in addition 
to the credit of one hundred ($100.00) dollars, he would 
be required to make a further down payment of ninety- 
five ($95.00) dollars before he could get the Cadillac. 
The price quoted for the Cadillac was six hundred ninety- 
five ($695.00) dollars. He asked about insurance on the 
vehicle and was told that he would have insurance on it. 
He received a credit of the one hundred ($100.00) dollars 
on the original Buiek transaction and paid ninety-five 
($95.00) dollars in addition thereto, which left a balance 
of five hundred ($500.00) dollars to be financed. On or 
about the 2d day of May, 1950, he signed certain papers 
in blank which he subsequently learned was called a “con¬ 
ditional sale contract”. Jones did not learn the details 
of financing the balance of the $500.00 until several days 
later when he received his payment book from plaintiff 
which had purchased the contract from Columbia Motors, 
which indicated that he was to pay twelve dollars and 
fifty cents ($12.50) a week for sixty (60) weeks. Jones 
received no insurance policy from plaintiff. Thereafter 
Jones received a letter from plaintiff, dated May 19, 1950, 
signed by plaintiff treasurer, Mr. Simmons, stating, in 
effect, that plaintiff had been unable to purchase the in¬ 
surance described on the bill of sale and work sheet which 
plaintiff received from Columbia Motors. This letter 
gave Jones the option of accepting the deal on the basis 
that there was no insurance involved or repurchasing 
the contract from plaintiff. The letter further stated that 
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unless plaintiff heard from Jones it would assume that 
Jones accepted the deal on the basis that no insur- 
510 ance was involved. No refund of insurance pre¬ 
miums included in Jones’ weekly payments was 
made or agreed upon by plaintiff. At the time of the 
transaction with Jones involving the Cadillac, plaintiff 
w’as not licensed to act as an insurance agent in the Dis¬ 
trict of Columbia. 

22. In addition to making direct loans to borrowers 
on the security of automobiles, plaintiff engages with 
Columbia Motors and with other motor vehicle dealers 
in transactions which plaintiff calls the purchase of con¬ 
ditional sales contracts on automobiles. In such trans¬ 
actions, the motor vehicle dealer quotes a price on an 
automobile, accepts a down payment, and to ‘‘finance” 
the payment of the balance secures the execution by the 
purchaser of an automobile of blank forms, supplied by 
plaintiff, of a promissory note, which by its terms in¬ 
corporates therein by reference the terms and conditions 
of an instrument securing said note entitled “conditional 
sale contract”, and of said form of “conditional sale con¬ 
tract” form. Thereafter, the blanks of said promissory 
note and said “conditional sale contract” form are filled 
in with the figure representing the total of the unpaid 
balance of the quoted purchase price of the automobile 
plus premium, for the entire period within which the total 
cost is to be paid by the purchaser, of such insurance as 
the dealer or plaintiff sees fit to include in the trans¬ 
action, plus a figure covering plaintiff’s “finance charges”. 
Such data are shown on a worksheet which the dealer 
transmits to plaintiff. The dealer assigns such promis¬ 
sory note and “conditional sale contract” to plaintiff, in 
consideration of which plaintiff pays the dealer such 
amount, less than the total, as may be agreed upon be¬ 
tween the dealer and plaintiff. Plaintiff thereafter sends 
through the mail to the purchaser a pass book containing 
blank lines for entry of installment payments and a state¬ 
ment of the total number of installment payments in 
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which the total amount is to be paid and the 
511 amount of each such payment. Said pass book is 
the only evidence of the transaction supplied by 
plaintiff to the purchaser. It is only upon receipt of such 
pass book that the borrower for the first time learns how 
many payments he must make. If plaintiff places insur¬ 
ance on the automobile, plaintiff retains the policies. 
Under plaintiff’s contract with Bankers Mutual Insur¬ 
ance Company, policies are required to be written on a 
monthly basis, and policies are required to be on “ # * • 
the usual standard automobile Policy form with such sup¬ 
plemental coverages as may be agreed upon providing 
double interest coverage. ’ ’ Plaintiff’s contract with Bank¬ 
ers Mutual Insurance Company provides that “Remit¬ 
tances shall be made to the Company not later than the 
10th day after the end of the month for which the ac¬ 
count is rendered, providing the Company issues a state¬ 
ment to the Agent showing gross premium.” 

Out of the installment payments made by the pur¬ 
chaser, plaintiff owes bankers Mutual twelve percent 
(12%) of the premium for. one month on such insurance 
as is actually placed by plaintiff in the transaction. In 
those cases in which plaintiff does not actually place in¬ 
surance, plaintiff appropriates to its own use the entire 
amount representing insurance premium. 

Plaintiff has repossessed about fifty (50) automobiles 
since January 1, 1950 for default in payment by the pur¬ 
chaser, or for other reasons. In such repossessions plain¬ 
tiff resells the automobile. In determining whether any 
refund is due the customer, plaintiff sets off against the 
resale price the total of the unpaid balance of purchase 
price, the unpaid balance of the finance charges, the un¬ 
earned insurance premiums included in the transaction, 
any charges incurred by plaintiff for repairs to such au- 
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since January 1, 1950 for default in payment by the pur¬ 
chaser, or for other reasons. In such repossessions plain¬ 
tiff resells the automobile. In determining whether any 
refund is due the customer, plaintiff sets off against the 
resale price the total of the unpaid balance of purchase 
price, the unpaid balance of the finance charges, the un¬ 
earned insurance premiums included in the transaction, 
any charges incurred by plaintiff for repairs to such au- 
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tomobile, plus a twenty ($20.00) dollar “repossession 
fee”. 

512 To sustain its burden plaintiff called as a wit¬ 
ness in its behalf its president, S. Dewey Gottlieb. 
Gottlieb testified as follows: 

(a) In an effort to refute the averments contained in 
the affidavit of S. W. Butler that plaintiff represented 
that Butler’s automobile was covered by collision insur¬ 
ance, Gottlieb repeatedly testified (32, 33-41-52 and 112) 
that plaintiff was not licensed as an insurance agent until 
after March 5, 1949, the date of the Butler transaction. 
In fact defendant issued to plaintiff Insurance Agent’s 
License No. 756 dated February, 1949, which authorized 
plaintiff to engage in the insurance business for the 
period February to April 30, 1949 (195). 

(b) In an effort to explain his ignorance concerning 
details of the business in which he owns a controlling 
interest, Gottlieb testified that he devotes approximately 
60 percent of his time to his one-thousand-apartment 
building project, 30 percent to the management of his real 
estate holdings and only 10 percent of his time to Colum¬ 
bia Auto Loan, Inc. The District of Columbia income 
tax return of plaintiff for the period January 14, 1949, 
to and including November 30, 1949, which dates include 
the period covered by Gottlieb’s testimony, was filed under 
the signature and affidavit of S. Dewey Gottlieb, Presi¬ 
dent of plaintiff, that he had examined said return and 
that it was “* * * a true, correct and complete return, 
made in good faith • # V’ In said return plaintiff 
reported that said Gottlieb, President, devoted 100 per¬ 
cent of his time to the business of plaintiff. 

(c) Gottlieb testified that plaintiff, during the period 
of time it was licensed as an insurance agent, retained 
no part of the insurance premiums collected. Gottlieb 
also testified that plaintiff had no agreement with Bank¬ 
ers Mutual Insurance Company whereby plaintiff re¬ 
tained 88 percent of premiums collected. The monthly 
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installments collected by plaintiff from its cus- 
513 tomers included premiums on insurance. The con¬ 
tingent commission contract between Bankers Mutual 
Insurance Company, as principal, and plaintiff, as agent, 
provides: 

* ‘ REMITTANCES: 

“Remittances shall be made to the Company not later 
than the 10th day after the end of the month for which 
the account is rendered, providing the Company issues 
a statement to the Agent showing gross premium. 

“COMMISSIONS 

* • • • 

“2. The contingent commission for each contingent 
period shall be computed on premiums earned under this 
agreement during each such contingent period, from which 
earned premiums shall be deducted incurred losses dur¬ 
ing said contingent period, secondly, there shall be de¬ 
ducted a 12% of said earned premiums for company’s 
overhead expense, and lastly, contingent losses, if any; 
from previous period or periods, provided they have not 
already been deducted. The remainder, if any, shall be 
the contingent commission for the period.” 

(d) In an effort to refute the averments contained in 
the affidavit of S. W. Butler, Gottlieb testified that no 
insurance other than fire and theft insurance was in¬ 
cluded in the plaintiff’s transaction with S. W. Butler. 
In fact, the plaintiff represented to Butler that plaintiff 
would place collision insurance on his car, that an insur¬ 
ance adjuster would call on him, and that an insurance 
company would effect repairs to his automobile. 

(e) Gottlieb testified that where insurance companies 
made refunds to plaintiff by reason of the cancellation of 
the insurance theretofore placed, that plaintiff would 
promptly refund such amount to the customer on whose 
behalf the insurance was originally placed. Max Wol- 
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man, Insurance, 1621 Connecticut Avenue, N. W., ad¬ 
dressed to plaintiff’s treasurer, Sol Simmons, a state¬ 
ment respecting the Carver Memorial Funeral Services, 
Inc., account, dated May 5, 1950, showing that plaintiff’s 
treasurer’s account with Wolman was credited with a net 
return of $4.36 upon the cancellation of the Carver Me¬ 
morial Funeral Services’ fire and theft insurance 
514 policy. Plaintiff did not return said refund of un¬ 
earned premiums or any part thereof to Carver 
Memorial Funeral Services, Inc. 

(f) Gottlieb testified that since the expiration of its 
insurance agent’s license on April 30, 1950, plaintiff has 
sold no insurance. Plaintiff has advertised over the radio 
daily since May 1, 1950, representing that it makes loans 
on the basis of “interest plus insurance.” Since May 1, 
1950, plaintiff has entered into transactions with Samuel 
L. Jones and Harold Beaner, designated by plaintiff as 
the purchasers of conditional sales contracts on automo¬ 
biles sold by Columbia Motors, in which plaintiff in¬ 
cluded in its charges amounts representing the premium 
on insurance represented to have been placed on the auto¬ 
mobiles sold to Jones and Beaner. 

% 

Conclusions of Law 

The Court makes the following conclusions of law: 

1. Upon the refusal of the defendant to renew plain¬ 
tiff’s insurance agent’s license, plaintiff was authorized 
by statute to contest the validity of said order in this 
Court by appeal or through any other appropriate pro¬ 
ceedings. By proceeding in this Court for mandatory 
injunction to compel the defendant Superintendent to 
renew its license, plaintiff elected to proceed by “other 
appropriate proceedings”. In order to establish the 
basis for the issuance by this Court of mandatory relief 
plaintiff elected without objection by defendant to pro¬ 
ceed by trial de novo. 
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2. In such trial de novo the burden is upon plaintiff 
to establish by a preponderance of evidence that defend¬ 
ant acted beyond the scope of his authority or arbitrarily 
or capriciously in refusing to renew plaintiff’s license, 
and also that the plaintiff meets all requirements of in¬ 
surance law for the licensing of insurance agents. The 
plaintiff failed to sustain that burden. 

3. The evidence adduced upon trial de novo prepon¬ 
derates in favor of the defendant. 

4. Section 35-1339, D. C. Code 1940, relating to the 
renewal of insurance licenses, in its reference to 

515 Section 35-1336, D. C. Code, 1940, must be con¬ 
strued in such manner as to carry out the intent 
of Congress to protect the public interest in the issuance 
of insurance licenses. The administrative interpretation 
of Section 35-1336, following the legislative history of 
the Act approved October 9, 1940, of which that section 
is a part, is that on the renewal of insurance agents’ 
licenses, the company requesting the appointment of such 
agents must certify to the defendant Superintendent that 
persons designated by it as prospective agents are trust¬ 
worthy and -worthy of a license. In determining whether 
or not to renew insurance licenses the defendant Super¬ 
intendent is not required to accept blindly the certification 
of the insurance companies as to the trustworthiness of 
prospective licensees. The crux of Section 35-1336 is that 
“* * * Following such examination the Superintendent 
shall issue such license as may be applied for when he is 
satisfied that the person to be licensed is (a) competent 
and trustworthy, and intends to act in good faith in the 
capacity involved in the license applied for * * *” 

The administrative interpretation of Section 35-1336 
by the defendant Superintendent is not only entitled to 
great weight by a court in a proceeding of this character 
but independent of the administrative interpretation the 
court concludes that such interpretation is reasonable 
and correct. 
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5. There was substantial evidence before the Super¬ 
intendent of Insurance justifying his conclusion that he 
was not satisfied that plaintiff is trustworthy or that 
plaintiff intends to act in good faith in the capacity in¬ 
volved in the license applied for or that plaintiff is 
worthy of a license as an insurance agent. 

6. In making the decision referred to in paragraph 5 
hereof the defendant Superintendent acted within the 
scope of his jurisdiction. 

7. In making the decision referred to in paragraph 5 
hereof the defendant Superintendent exercised the discre¬ 
tion which is vested in him by statute. 

8. The insurance business is imbued with the public 
interest. The plaintiff used the insurance license pre¬ 
viously issued to it in a manner contrary to the 

516 public interest and contrary to law by treating in¬ 
surance as a device for cheating its customers bv 
charging them for insurance without furnishing the cus¬ 
tomers either the policies or the protection for which 
they were paying. 

9. The Court, hearing this case de novo and based 
upon the evidence adduced therein, concludes that the 
plaintiff violated the insurance laws of the District (a) 
in that it failed to furnish to insureds policies or com¬ 
parable evidence of insurance to which said insureds were 
entitled as required by Section 35-1507 (d), D. C. Code 
1940, Supplement VII, and (b) in that plaintiff did rep¬ 
resent that it had authority to solicit, effect and procure 
policies of insurance when it had no license so to do. 

10. On the basis of the evidence adduced before it the 
Court concludes that the plaintiff, as represented before 
it by its president and controlling stock-holder, is not 
trustworthy, is not worthy of an insurance license, and 
would not act in good faith in the capacity of an insur¬ 
ance agent. 

/s/ F. Dickinson Letts 

Judge 


21st day of September, 1950 
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• • • • 

518 Filed Oct 2 1950 Harry M. Hull, Clerk 

Motion to Amend Findings of Fact and 
Conclusions of Law 

Comes now the plaintiff by its undersigned attorneys 
and moves the Court to amend its findings of fact and 
conclusions of law in the following respects: 

1. Strike Findings 2, 7, 18, 19, 20 and 21 as being 
immaterial and irrelevant. 

2. Finding 10 is inaccurate as appears from the testi¬ 
mony of the defendant and should include a statement 
that the defendant found that it was in the public inter¬ 
est to accept the penalty and to permit the plaintiff to 
continue in the insurance business. 

3. Finding 11 has no bearing on this case and there¬ 
fore should be omitted as being irrelevant. 

4. Finding 12 is erroneous and incomplete, particularly 
with respect to the location of plaintiff’s advertisement 
in the newspaper and that the plaintiff did remove the 
■word “licensed” from its advertising immediately after 
being advised by the Superintendent of Licenses of the 
ad, as it promised to do. The testimony of Cheatham 

Nottingham, Superintendent of Licenses, it is sub- 

519 mitted, does not support Finding 12}4 and the 
same should be amended to accurately state the 

facts. 

5. The recital of the Butler transaction in Findings 
13 and 15 is a statement of evidence, and not ultimate 
facts and reflects basic omissions which when omitted 
render said findings erroneous. 

6. Finding 17 is incomplete and it undertakes to re¬ 
cite details unfavorable to the plaintiff and without 
setting forth that which is favorable to the plaintiff. 

7. Findings 18, 19, 20 and 21 are detailed statements 
of bits of evidence and not statements of ultimate facts 
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and all are immaterial and irrelevant to the issues before 
the court and should he deleted from the findings. 

8. Finding 22 is inaccurate in that it is phrased to 
describe a conditional sale transaction in a general way 
and there is no evidence to support such recitation. 

9. The recital of Dr. Gottlieb’s testimony does not 
state ultimate facts, but is argumentative and should not 
be part of ultimate findings of fact. 

10. Plaintiff believes that the conclusions of law should 
be amended to reflect that this was a proceeding to review 
the decision of the Superintendent of Insurance and not 
a de novo proceeding. 

11. Conclusion No. 8 should be stricken, as this is 
not a conclusion of law, but an allegation of fact only. 
The phrase “treating insurance as a device for cheating 
its customers” is improper and not supported by the evi¬ 
dence or of any findings. It is submitted that such a 
statement is grossly prejudicial and has no place in the 

conclusions of law, which should be merely a state- 
520 ment as to whether or not in the court’s opinion 
the Superintendent of Insurance did or did not act 
in accordance with law in denying plaintiff’s application 
for a renewal of its insurance license. 

12. The conclusions of law should be amended in gen¬ 
eral to state only whether the action of the Superin¬ 
tendent of Insurance was proper or improper, valid or 
invalid, without factual statements. 

/s/ Bernard Margolius, 

Bernard Margolius, 

1000 Vermont Ave., N. W. 
/s/ John J. Wilson, 

John J. Wilson, 

815 15th St., N. W. 
Attorneys for Plaintiff 

• • • • 
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517 Filed Sep 21 1950 Harry M. Hull, Clerk 

Judgment 

This action came on to be tried before the Court, and 
the evidence adduced by the parties having been heard, 
and the Court having made its findings of fact and con¬ 
clusions of law, it is hereby 

ADJUDGED, that this action be and it hereby is dis¬ 
missed on the merits; and that the defendant Albert F. 
Jordan, Superintendent of Insurance for the District of 
Columbia, recover of the plaintiff Columbia Auto Loan, 

Inc., a corporation, the sum of .. 

dollars ($.), his costs as taxed and have 

execution therefor. 

Dated: September 21, 1950 

F. Dickinson Letts, 

Judge. 

• • • • 

521- Filed Oct 2 1950 Harry M. Hull, Clerk 

Motion To Set Aside Judgment and For New Trial 

Now comes the plaintiff by its undersigned attorneys, 
and moves the Court to set aside the judgment in the 
above action and grant a new trial, and for reasons there¬ 
for, says: 

1. The verdict and judgment was contrary to law. 

2. The verdict was contrary to the evidence. 

3. The verdict was contrary to the weight of the evi¬ 
dence. 

4. It was error for the court to hold as a matter of 
law that the Superintendent of Insurance on an appli¬ 
cation for a renewal of a license could consider whether 
plaintiff was trustworthy, would act in good faith or was 
worthy of a license in that such considerations under 
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applicable law pertained solely to an application for an 
original license. 

5. It was error for the court to find as a matter of 
law that other than the examination provisions of Sec¬ 
tion 35-1336 of the D. C. Code, which examination is 
solely for the purpose of determining the applicants 
knowledge of the law of insurance and his competency 
with respect thereto, applied to a renewal application. 

6. The Court’s interpretation of Section 35-1339 
522 of the D. C. Code pertaining to the renewal of 
license applications was improper. 

7. The court’s ruling that the order of the defendant 
complained of was valid was contrary to law and fact. 

8. The court erred in concluding the plaintiff in this 
action elected to proceed by trial de novo as the prayer 
of the complaint specifically requests that the action and 
order of the defendant “be reviewed by this court and be 
set aside as contrary to law and fact.” 

9. The court erred in allowing the defendant to pro¬ 
ceed on the theory of a trial de novo and in allowing 
evidence of matters which were not before the Superin¬ 
tendent of Insurance and upon which the Superintendent 
based his decision and which w’as the basis for the 
complaint. 

10. The court erred as a matter of law in not finding 
that the acceptance by the defendant of a penalty in the 
amount of $200.00 was after a determination by him that 
public interest vrould be best served by the continued 
operation of the plaintiff as an insurance agent and that 
such finding precluded any action on the part of the de¬ 
fendant in refusing to renew the license for alleged acts 
prior to the acceptance of the penalty. 

11. The court erred in its findings of fact as more 
specifically set forth in plaintiff’s objections to the pro¬ 
posed findings of fact. 

12. The court erred in its conclusions of law based 
upon said findings as more specifically appears in plain- 
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tiff’s objections to said conclusions of law. 

523 13. The court erred in admitting evidence by 

one Robert Gordon, Harold Beaner and Samuel E. 

Jones. 

14. Since the trial of this action testimony has been 
given by S. W. Butler, President of the Carver Me¬ 
morial Funeral Service, Inc., in another proceeding which 
is inconsistent with the testimony given in this cause, in 
several respects. Said testimony of Butler in this cause 
is further discredited in several respects by the testi¬ 
mony of a member of the firm of Mansfield and Williams 
of Baltimore, Maryland, who gave testimony in the same 
proceeding. Counsel for the defendant is familiar with 
the testimony in said proceeding, having a copy of the 
transcript thereof. Said inconsistencies should be con¬ 
sidered by this court in determining this motion as it re¬ 
flects upon the credibility of the principal witness for 
the defendant. 

15. And for such other and further reasons as may 
be presented at the hearing on this motion. 

/s/ Bernard Margolius, 

Bernard Margolius, 

1000 Vermont Ave., N. W. 
/s/ John J. Wilson, 

John J. Wilson, 

815 15th Street, N. W., 
Attorneys for Plaintiff. 

• * • • 

525 Filed Oct 20 1950 Harry M. Hull, Clerk 

Order 

Upon consideration of the motion of the plaintiff to 
set aside judgment and for new trial and motion to 
amend findings of fact and conclusions of law together 
with points and authorities in support thereof, and upon 
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consideration of defendant’s memorandum in opposition 
to plaintiff’s motions, and the Court being fully advised, 
it is by the Court this 20th day of October, 1950, 

ORDERED, 

That the said motions of plaintiff be and they are 
hereby overruled. 

F. Dickinson Letts, 

Judge. 

• • • • 

526 Filed Nov 3 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 3rd day of November, 1950, 
that plaintiff, Columbia Auto Loan, Inc., a corporation, 
hereby appeals to the United States Court of Appeals 
for the District of Columbia Circuit from the judgment 
of this Court entered on the 21st day of September, 1950, 
in favor of Albert F. Jordan, Superintendent of Insur¬ 
ance, D. C., defendant, against said plaintiff, Columbia 
Auto Loans, Inc., a corporation. 

/s/ John J. Wilson, 

/s/ J. W. Morgan, 

Attorney for Plaintiff. 

815 15th St., N. W., 
Washington, D. C., 

• • • • 

152 Albert F. Jordan 

• • • • 

Direct Examination 
BY MR. MARGOLIUS: 

Q Mr. Jordan, would you please state your full name 
for the record? A Albert F. Jordan. 
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Q And your official position? A Superintendent of 
Insurance. 

153 Q How long have you occupied that position, 
Mr. Jordan? A Since August 1,1939. 

Q And you were the Superintendent of Insurance on 
April 26,1950? A Yes. 

Q Mr. Jordan, did you produce, in response to our 
subpoena, your file on the Columbia Auto Loan Com¬ 
pany? Do you have it there, sir? A It is in my brief 
case. 

• • • • 

MR. MARGOLIUS: Mark this, please. 

(The document referred to was marked as Plaintiff’s 
Exhibit No. 6 for identification.) 

BY MR. MARGOLIUS: 

Q May I see that file, Mr. Jordan, please? A All 
right. 

Q The whole thing? A Yes, as far as I am con¬ 
cerned. 

* • * • 

158 Q On April 26, 1950, did you have an applica¬ 
tion on file with you for the renewal of the Co¬ 
lumbia Auto Loan license? A I don’t think I did. It 
had not come to my personal knowledge, certainly. 

Q Well, do you know from the records of your 
office whether or not on the date that you sent this letter 
out that you had an application for a renewal of an in¬ 
surance license by Columbia Auto Loan? A The appli¬ 
cation will show for itself. I don’t know. It is prob¬ 
ably stamped on the application when it was received. 

MR. MARGOLIUS: I want to have this marked. 

(The document referred to was marked as Plaintiff’s 
Exhibit No. 7 for identification.) 

159 BY MR. MARGOLIUS: 

Q I show you Plaintiff’s Exhibit No. 7 for 
identification and ask you whether or not that is the , 
application for a renewal of the license. A It is. 
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Q From the face of that exhibit, can you tell the 
Court when that was received by your office? A It 
show r s the received stamp at my office, April 28, 1950. 

* • • • 

163 Q How r much earlier than March 30, 1950, did 
you have knowledge of the contends of Mr. Not¬ 
tingham’s letter of March 30th? A Mr. Nottingham 
and Mr. Helan came to see me a w r eek or more, perhaps 
as long as three weeks, before March 30th and related 
to me orally in substance what Mr. Nottingham’s letter 

said. 

164 I suggested to both of them that they put the 
matter in wrriting and give it to me. 

Q And it could have been as long as three weeks 
before March 30th? A I believe so. 

Q Was the purpose of that visit from Mr. Notting¬ 
ham to discuss particularly the contents of this letter? 
A I don’t know the purpose of Mr. Nottingham’s visit 
except what he told me. 

Q And that was the subject of your conversation? A 
He told me the substance of this letter. 

Q When after that and prior to March 30th did you 
see Mr. Nottingham with respect to the subject matter? 
A When after what? 

Q After the first visit, which may have been three 
weeks prior to March 30, 1950, did you again see Mr. 
Nottingham and discuss the subject matter of this let¬ 
ter? A I don’t remember that I ever discussed it with 
him. 

Q Again, is that what you mean? A Yes. If you 
refresh my memory on that, I will be glad to tell you. 
I have no recollection of this conversation. 

Q Subsequent to March 30, 1950, did you- have an 
opportunity or did you in fact discuss the contents of 
this letter with Mr. Nottingham or with Mr. Helan? 
A No. 

• • • • 
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165 Q Mr. Jordan, what did you base your decision 
contained in your letter of April 26, 1950 upon? A On 
the things set forth in the letter itself. 

Q And what were they, specifically, Mr. Jordan? A 
A letter from Mr. Nottingham; an affidavit from 

166 Mr. Butler. 

Q In the absence of the affidavit from Mr. But¬ 
ler— A I have that somewhere. 

Q I know it is here. I am asking you a question. 

In the absence of the affidavit of Mr. Butler, would 
you have taken the same action upon the statement of 
Mr. Nottingham alone? 

MR. GASCH: I object. 

THE COURT: Objection sustained. 

MR. MARGOLIUS: I have another question to fol¬ 
low that, if the Court please. 

THE COURT: Let us have the following question. 

BY MR. MARGOLIUS: 

Q Isn’t it a fact, Mr. Jordan, that you did state that 
if Mr. Nottingham would have said that he was mistaken 
in his conversation with Dr. Gotttlieb, you would have 
withdrawn the matter and have issued the license to the 
Columbia Auto Loan, Inc.? A No. 

Q You never made any such statement as that? A 
I made a somewhat similar statement. I said I would 
give no weight whatever to Mr. Nottingham’s letter if he 
would repudiate it; but I had at that time the Butler 
affidavit. 

Q You never made any statement that if Mr. 

167 Nottingham would repudiate what he said, you 
would consider the matter closed and would not 

put any faith in Mr. Butler’s affidavit? A The matter 
would be closed as to Mr. Nottingham’s letter. I would 
give no weight whatever to Mr. Nottingham’s letter if 
he would repudiate his own letter. Obviously such re¬ 
pudiation would have no effect on Mr. Butler’s affidavit, 
because, so far as I know and believe, there is no con¬ 
nection between the two. 
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Q Mr. Butler’s letter and affidavit were ex parte, 
were they not? That is, they were just an affidavit 
given by an individual to you without examination by the 
Columbia Auto Loan Company? A You said letter and 
affidavit. I don’t recall that he wrote a letter. 

Q I am talking about the affidavit. As a matter of 
fact, the affidavit is in the form of a letter wdiich is nota¬ 
rized and addressed to you. That was given to you ex 
parte, out of the presence of the Columbia Auto Loan 
Company and without examination of Mr. Butler on 
behalf of the Columbia Auto Loan Company; is that 
right? A So far as I know, that is true. I did not 
personally receive the affidavit. I think I testified to 
that. 

Q It was received in your office? A Yes. 

Q And you would have revoked or refused to 
169 renew this license upon the ex parte affidavit of 
Mr. Butler? 

MR. GASCH: I object. 

THE COURT: Sustained. 

MR. MARGOLIUS: Would you mark this, please? 

(The document referred to was marked as Plain¬ 
tiff’s Exhibit No. 9 for identification.) 

BY MR. MARGOLIUS: 

Q I show you Plaintiff’s Exhibit 9 for identification 
and ask you if you can identify that. A Yes, I can. 

Q What is that, Mr. Jordan? A That is a memo¬ 
randum which Mr. Mochwart of my office tells me that 
he made immediately following the conversation which 
he and Mr. Stout of my office had with Mr. Butler. 

Q Concerning the subject matter of a conversation 
between those gentlemen and Mr. Btuler? A Yes. 

Q And what is the date of that memorandum? A 
This is dated 4/10/50. 

Q When was this shown to you? A It was shown 
to me after this litigation started. I don’t remember 
the exact day. 
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Q It was shown to you after the litigation started? 
A Yes. 

169 Q And who advised you to have the Butler 
statement put in affidavit form? Did anyone ad¬ 
vise you to have it put in affidavit form? 

MR. GRAY: Did anyone else advise Mr. Jordan to 
have it put in affidavit form? 

A I didn’t say that I was responsible for getting it 
in affidavit form. 

BY MR. MARGOLIUS: 

Q Oh. I thought you instructed them to get it in 
affidavit form. A No. 

Q Mr. Jordan, directing your attention to the 20th 
day of February, 1950, did you accept a penalty from 
the Columbia Auto Loan, Inc., in the amount of $200? 
A I accepted such a penalty from its counsel. 

BY THE COURT: 

Q From what? A Its counsel. 

BY MR. MARGOLIUS: 

Q On behalf of the company? A I did, sir. 

Q And at that time that you accepted that penalty, 
Mr. Jordan, did you find as a fact, as a prerequisite to 
the acceptance of the penalty, that it was in the public 
interest to continue the license of Columbia Auto 

170 Loan in full force and effect? A I don’t be¬ 
lieve I can answer that yes or no, sir. 

Q Let me ask you this, as Superintendent of Insur¬ 
ance, you are not required to make such a finding before 
you can accept a penalty. A I don’t think I can answer 
that yes or no, either. If I can answer in my own 
way— 

Q I would like to know the answer to the specific 
question. Then you can explain it. Doesn’t the law re¬ 
quire you to find that as a fact before you can accept a 
penalty in lieu of a revocation or suspension? 

MR. GRAY: Are you asking this witness his opinion 
on the law? 
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MR. MARGOLIUS: This witness enforces that law, 
as I understand it. 

MR. GRAY: That is right. He is entitled to have 
the law. 

MR. MARGOLIUS: I think he is familiar with it. 
If necessary, I can read it. 

BY MR. MARGOLIUS: 

Q Are you familiar with this provision of law, Mr. 
Jordan: 

“Before the Superintendent shall revoke or suspend 
the license of any such person”—in conection with any 
possible violations or such other things as 

171 contained in Section 1340 of the statute, Title 35— 
“he shall give to such person an opportunity to 

be fullv heard and to introduce evidence in his behalf; 
provided, that in lieu of revoking or suspending the 
license, of any policy writing agent, soliciting agent, 
broker, or salaried company employee, for causes enu¬ 
merated in this section, the Superintendent may subject 
such person to a penalty of not more than $200 when, 
in his judgment, he finds that public interest would be 
best served by the continued operation of such person”? 
You are familiar with that provision of law, of course? 
A I am, sir. 

Q Now, based on that, when you accepted a penalty 
on February 20 from the Columbia Auto Loan, through 
its counsel— 

MR. GRAY: Who was its counsel? 

MR. MARGOLIUS: Mr. Margolius. 

MR. GRAY: Thank you. 

BY MR. MARGOLIUS: 

Q —did you not, under that law, in your best 
judgment, determine that it was in the best interest to 
the public to continue that license in operation? A Yes. 
Q Isn’t it a fact, Mr. Jordan, that on February 20, 
1950, when you made such a finding, there was 

172 in vour office at that very time a complaint of 
the same purport and character as the complaint 
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of Mr. Butler contained in that subsequent affidavit— 
by some other person, not by Mr. Butler? A I don’t 
know. 

MR. MARGOLIUS: Would you mark this, please? 

(The document referred to was marked as Plaintiff’s 
Exhibit No. 10 for identification.) 

BY MR. MARGOLIUS: 

Q I show you Plaintiff’s Exhibit No. 10, which is 
part of your files, which I have not read, and ask you 
whether that refreshes your recollection. A Do you 
mind if I read it in its entirety, Mr. Margolius? 

Q Read it to yourself. See if it refreshes your 
recollection. 

MR. WILSON: Where is the original affidavit, gen¬ 
tlemen? 

MR. GRAY: We have not been able to locate it. We 
will give it to you as soon as we find it. 

MR. WILSON: Do you think there is any likelihood 
it would be in this file and I have not found it? 

MR. GRAY: Very frankly, I do not know. I saw 
it since this case started. 

MR. WILSON: I think I have looked at every paper, 
and I do not seem to find it. 

THE WITNESS: No. 

173 . BY MR. MARGOLIUS: 

Q What is that, sir? It does not refresh your 
recollection? A It does refresh my recollection. 
I thought your question was, Is that not the same thing 
as contained in the Butler affidavit? 

Q No. I asked you if this paper does not refresh 
your recollection that at the time, February 20, there 
was before your office a complaint that the complainant 
had been told that he had an insurance policy when, in 
fact, he found out that he did not have one. A To that 
extent, that is true. 

Q Is that true? A Yes. 
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Q Mr. Jordan, where in these files of yours here is 
the record of the fine which was accepted from Columbia 
Auto Loan? Can you show us down here, please? A 
What record do you refer to, Mr. Margolius? 

Q Whatever record you might have in your office, 
in your files, with reference to the acceptance of that 
penalty. Do you have any kind of a record at all? A 
I don’t know that there is any record except that there 
is a copy of a receipt which was sent to you, or whoever 
got it. 

174 Q What was the penalty based upon: A The 
penalty was based upon a statement which you 

made as counsel for the Columbia Auto Loan. 

Q No. I mean, what was there before your office 
upon which you, as Superintendent of Insurance, predi¬ 
cated the imposition of a penalty in lieu of a revocation 
or suspension? A There was an investigation of a com¬ 
plaint made by a person whose name I recollect as being 
Brittle, B-r-i-t-t-l-e, I think it was—Leroy Brittle, I 
think it was. 

Invesitgation was made by Mr. Cook of my office. He 
reported to me certain things which appeared to him to 
be true. Shall I detail those? 

Q Yes, go ahead. A That Columbia Auto Loan had 
issued policies showing a date prior to the date when 
such policies actually went into effect. Further, that 
during a short period of time in the preceding year 
Columbia Auto Loan had sold or caused to be w T ritten, 
insurance at a time when it was not licensed so to do. 
Further, that it appeared that the commission income of 
Columbia Auto Loan was derived or might be derived 
from business on which Columbia Auto Loan paid their 
own premium or w^as self-interested to an extent in ex¬ 
cess of the extent provided by law, namely, 25. Does 
that answer your question, sir? 

Q Is that the extent of what you had before 

175 you, upon which you based your penalty? A To 
the best of my recollection, it is. However, there 


was a draft of a letter which was proposed to be sent 
to you. I have that in my file, and that would set it 
forth in more detail than I have related it, perhaps. 

Q Who is Mr. Cook that you referred to? A Mr. 
Cook is Mr. Lawrence Cook, a gentleman employed in 
my office. 

Q And is he the source of all the information upon 
which you based your findings and your determination? 
A On the occasion just referred to, my recollection is 
that he was. 

Q And that fine or penalty, as the statute describes 
it, was not based solely on the complaint of Mr. Leroy 
W. Brittle; is that so? A That is true. 

Q Lawrence, is it? A Lawrence Cook, but Leroy 
Brittle. 

Q That is the same L. R. Cook who signed the memo¬ 
randum marked Plaintiff’s Exhibit No. 10? A Yes. 

Q For the record, can you identify that memorandum 
as being in his handwriting? A I can. 

Q Now— 

176 MR. GASCH: What is 10, Mr. Margolius? 

MR. MARGOLIUS: No. 10 is a handwritten 
memorandum by Mr. Cook relatively to the Hiram Brown 
matter that he was in on February 8, 1950. 

BY MR. MARGOLIUS: 

Q Mr. Jordan, at the time that this fine or penalty 
was accepted, I had a conversation with you, did I not? 
A You did. 

Q And during that conversation I advised you, did 
I not, that this company would from that point on do 
everything in its power to strictly comply with the in¬ 
surance laws, did I not? A In substance, I believe 
you said just that, sir. 

Q And I invited myself into your office from time 
to time in order to make inquiries so that they could 
follow the law properly? Did I not ask to come down 
and confer with vour assistants with respect to the 
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proper interpretation of the insurance laws? Is that 
right? A You visited my office several times. 

Q No. I mean when I handed the check over to 
you did I not ask leave to come in and speak to your 
assistants from time to time as the need arose? A You 
did. 

Q On behalf of this company? A That is true, 
sir. 

177 Q You felt, did you not, Mr. Cook, at the time 
you accepted the penalty you had grounds for 

revocation of this license? A You mean Mr. Jordan, 
don't you? 

Q Mr. Jordan. I beg your pardon. A I felt—I 
can’t answer that yes or no. 

Q Did you feel you had grounds for suspension of a 
license? A I can’t answer that yes or no. 

Q Would you have accepted the penalty otherwise? 
A Yes. 

Q Beg pardon? A May I explain my answer? 

Q Yes. We want the whole picture, yes. A I felt 
merely that on the basis of what was reported to me 
there were sufficient grounds to call for a hearing, at 
which Columbia Auto Loan might show cause why its 
license should not be revoked or suspended or a money 
penalty be imposed. I cannot say that I felt at that 
time that any of those penalties should be imposed. The 
penalty was accepted on the basis of your proffering it. 
Q Under that statute ? A That is true. 

Q Mr. Jordan, a short while ago I asked you whether, 
or not you had not stated or taken the position 

178 that if Mr. Nottingham had changed or had denied 
the accuracy of the contents of his letter to you 

of March 30, would you not have abandoned this com¬ 
plaint and action against the Columbia Auto Loan, Inc. 
MR. GASCH: I object, Your Honor. 

BY MR. MARGOLIUS: 

Q And the answer was— 



THE COURT: Yes. That is repetition. 

' MR. MARGOLIUS: Well, I have the. point here, 
Your Honor. 

MR. GRAY: What are you reading from? 

MR. MARGOLIUS: I am reading from a transcript 
of the matter before Mr. Jordan himself. 

MR. GRAY: Now, if the Court please, counsel know, 
I am sure, that before they can introduce a transcript 
or introduce a part of the transcript they must call the 
stenographer who took it and prove the accuracy of it 
as a transcript. 

MR. MARGOLIUS: I am not assuming the truth 
of it. 

MR. GRAY: This transcript was written up. Mr. 
Margolius was given an opportunity to look at it He 
sent someone down to examine it, and Mr. Jordan in¬ 
formed him that this was a transcript prepared by a 
young lady who was not a court reporter, who works in 
his office, and who, on the occasion of taking it, was 
ill, and that he was not satisfied with it, that Mr. Jordan 
was not offering it as an entirely accurate tran¬ 
script. 

179 Now, I think all of those matters should be borne 
in mind before they begin using this as a ver¬ 
batim report of any conference for the purpose of im¬ 
peachment. 

MR. WILSON: This copy came out of Mr. Jordan’s 
office. Does the Court understand that? I mean, this 
is no copy of ours. 

THE COURT: That is what he says, but he says it 
is not an accurate transcript. 

MR. MARGOLIUS: Mr. Gray is not accurate in 
some of the statements he made. We have attempted— 
and I think Mr. Jordan will verify it—to get this tran¬ 
script of what took place before Mr. Jordan, and when 
we were advised that Mr. Jordan’s secretary was ill or 
too busy to make a transcript, we had a shorthand re- 
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porter go over on several occasions to get this, and 
he stated that he was able to read these notes, and we 
have been denied the right to read this. 

We asked, the day before yesterday, Mr. Gasch and 
Mr. Gray to permit ns to read this transcript overnight 
or while we were here in court, so we would not waste 
the Court’s time, and we were denied that right. Now 
they say to you here that we were given an oppor¬ 
tunity to read it. 

I have a letter signed by Mr. Jordan. 

THE COURT: The Court thinks it would be proper 
for you to frame your questions from what you have in 
hand. 

MR. MARGOLIUS: I expect to do that. 

180 THE COURT: The Court will not permit the 
use of this for impeachment purposes. 

MR. MARGOLIUS: I intended to use it to refresh 
his recollection. That is all I intended to do, Your 
Honor, if I may do that. 

THE COURT: You may frame your questions from 
that. 

MR. GASCH: May I make an observation? 

THE COURT: Yes. 

MR. GASCH: I at no time denied the use of this 
transcript to either of counsel. When they asked me if 
I had it, I said I did not have it. Mr. Jordan has had 
possession of that. It was among the papers subpoenaed. 

MR. MARGOLIUS: Mark the whole thing, please. 

THE COURT: That has not been identified. It can’t 
be marked. 

MR. MARGOLIUS: I am asking that it be marked 
for identification. I think it can be identified. 

BY MR. MARGOLIUS: 

Q Can you identify this sheaf of papers, Mr. Jordan, 
which has been removed from the files which you gave 
to me? A Yes, sir. 

Q Would you identify it for the Court, please? A 







This is transcribed notes made by Mrs. Markie—her 
name is longer than that, and, frankly, I can’t spell it. 

Q She was the stenographer who was in the 

181 room at the time these conversations were going 
on; is that right? A That is right. 

Q Have you read that, Mr. Jordan? A I have, sir. 

Q Is it totally accurate or inaccurate, or can you 
otherwise describe it? A There are numerous omis¬ 
sions. 

Q Omissions? A Yes. 

Q Apart from the omissions? A There are numer¬ 
ous inaccuracies. 

Q Do you have a list of those inaccuracies? A No, 
sir. 

Q When you say inaccuracies, you are relying upon 
your own memory of what took place? A That is true, 
sir. 

MR. MARGOLIUS: May I have this marked just for 
the purposes of identification, Your Honor? 

THE COURT: Yes. 

(The document referred to was marked as Plaintiff’s 
Exhibit No. 11 for identification.) 

BY MR. MARGOLIUS: 

Q Now, with respect to this Exhibit No. 11— 

THE COURT: It is the present ruling that you 
should not use that. 

182 MR. MARGOLIUS: I am showing him a par¬ 
ticular statement to ask him— 

THE COURT: The Court is not going to permit 
you to use that for that purpose. 

MR. MARGOLIUS: To refresh his recollection, Your 
Honor. 

THE COURT: You may frame your questions from 
it. The Court thinks that is as much use as you can 
make of it. 

BY MR. MARGOLIUS: 

Q I show you— 
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THE COURT: I am not going to permit you to use 
it in that way. You can frame your questions. 

BY MR. MARGOLIUS: 

Q Mr. Jordan, during the conversation that was held 
in your office between yourself, Dr. Gottlieb, myself, Mr. 
Nottingham, and others, on May 3, 1950, in the after¬ 
noon, did you not say: 

“I vrould have abandoned my position if Mr. Notting¬ 
ham had come in and said, ‘Don’t pay any attention to 
the letter.’ ”? 

MR. GASCH: I object. The Court has ruled on that. 
I think the question is objectionable, because that is 
not the fact. 

THE COURT: He may answer. Now, that has no 
relation to what you read from. It is an independent 
question. 

BY MR. MARGOLIUS: 

183 Q Would you answer that? 

THE COURT: I think the question was asked 
and answered before, however. 

MR. MARGOLIUS: May I get another answer, Your 
Honor. 

THE WITNESS: Win you read it again, sir? 

BY MR. MARGOLIUS: 

Q Did you not say that you would have abandoned 
your position— 

MR. GASCH: I have objected to the use of this tran¬ 
script for framing the questions, Your Honor. It is an 
inaccurate transcript. 

MR. MARGOLIUS: We will find out— 

THE COURT: Frame your question. 

BY MR. MARGOLIUS: 

Q Did you not say during that conference that you 
would have abandoned your position if Mr. Nottingham 
had come in and said to you not to pay any attention 
to the letter? A I would abandon my position with 
respect to Mr. Nottingham’s letter. 
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Q Now, Mr. Jordan, in May—I do not have the exact 
date, if the Court please, but subsequent to May 3rd— 
you were furnished and supplied certain affidavits with 
respect to this matter before you in connection with this 
license, is that right, furnished by me? A Yes, sir. 

184 Q And they became part of the file in your 
case ? A That is true, sir. 

Q And subsequent to that— 

THE COURT: What are you referring to? Plain¬ 
tiff’s 3, 4, and 5? 

MR. MARGOLIUS: Yes, Your HonoT. They are 
copies. 

BY MR. MARGOLIUS: 

Q Subsequent to that you reaffirmed your decision 
by letter to me, is that so? A That is true, sir. 

Q Now, as the Superintendent of Insurance, having 
acted under your letter of April 26, 1950, I want to ask 
you under what part of the authority granted to you 
you took this action. A You mean the second letter? 

Q No; the denial of the renewal of the license. A 
The licensing provisions of the statute. 

Q And which section, Mr. Jordan, please? 

I have here before me, so we can save a little time— 
You had that little slip sheet. Maybe we can do it 
with the slip sheet better. 

MR. GRAY: You mean the slip sheet on the fire and 
casualty? 

(Mr. Gray handed a document to the witness.) 

THE WITNESS: Under Section 32, on page 

185 18 of the pamphlet which you have handed me. 

MR. MARGOLIUS: Section 32 is Title 35, 
Your HonoT, Section 1336 of the Code. 

BY MR. MARGOLIUS: 

Q Now, what provisions of that section? That is a 
long section, is it not, sir? That is a long page? A 
(The witness indicated.) 

Q Under what provisions of that section did you exer- 
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cise your authority contained in your letter of April 26? 
A The section as a whole, sir. 

I 7 

Q The section as a whole? A That is true. 

Q Can you refer to any specific provisions that you 
relied upon in the exercise of your authority? A The 
section provides for the furnishing of an application, 
for certain representations to be made— 

Q Where is that, sir? A That toward the forepart 
of the section. 

His business experience, trustworthiness, and whether 
he is worthy of a license— 

Q Doesn’t that have to do with the request of an 
insurance company for the appointment of an agent and 
has to do with a letter to be sent by that insurance 
company rather than by the licensee? Isn’t that 
186 what that section says? A No, sir. There is no 
letter involved. 

Q Well, a representation. A The representation to 
which you refer is considered together with the agent’s 
application. An agent will not be licensed merely on 
his own request. 

Q Do you receive a representation from an insurance 
company at each renewal period, Mr. Jordan? A I do. 

Q On May 1st of every year each company sends to 
you a letter or a memorandum or paper setting forth 
all of these required representations, A, B, C, and D? 
A Fire and casualty agents submit the information to 
which you have referred on a form, a copy of which is 
on counsel’s table. That is done originally and with 
each renewal. 

Q Now, your renewal of license is governed by Section 
35, is it not, Mr. Jordan? A It is in part, yes. 

Q When you say “in part,” what do you mean by 
“in part”? You mean it refers to other sections? A 
That is true. 

Q And does it not say in Section 35, which is Section 
1335 of the Code, that you shall take into consideration 






the provisions of Section 1336 for examination? A May 
I give you the exact words of the section? 

187 Q Yes. Please do. A A renewal of all expir¬ 
ing licenses shall be issued by the Superintendent 

upon application in writing by the applicant for any 
such license, subject to the conditions of Section 36, and 
subject— 

MR. MARGOLIUS: Your Honor, that is this— 

THE COURT: Yes, it is 35. 

THE WITNESS: Shall I continue? 

BY MR. MARGOLIUS: 

Q Yes, please. A And subject also to the provisions 
for examination as set forth in Section 32, upon pay¬ 
ment of the applicable fee prescribed in Section 41. 

Q All right. Now, what are the provisions for exam¬ 
ination set forth in Section 32? A Section 32— 

Q What are the provisions for examination? A 
That is what I was about to tell you, sir. 

Q I am sorry. I did not mean to interrupt you. A 
Section 32 provides for the examination of the material 
which the applicant is required to furnish. 

Q Where is that? Where is that in the statute? A 
Where is what? 

Q Mr. Jordan, in exercising your authority—with¬ 
draw that a moment—to renew licenses, are you 

188 advising the Court that you invoke all of the pro¬ 
visions of Section 1336, which is 32 in your statute 

there? Do you invoke the entire Section 32? A I don’t 
recall anything that I do not invoke. If you would like 
me to read that to be absolutely certain, I will. 

Q Well, you do not recall anything in this Section 32 
that you do not adopt for renewal purposes? A I do 
not so Tecall, sir. I certainly do examine into the— 

Q Does the examination— 

MR. GRAY: Let him finish. 

MR. MARGOLIUS: He can finish. 

MR. GRAY: Go ahead. 
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THE WITNESS: —into the trustworthiness of the 
applicant. 

BY ME. MARGOLIUS : 

Q You do that? A Yes. 

Q And you feel that your authority goes to all of the 
provisions of Section 32 that you yourself, in your own 
judgment, might consider to be pertinent? A I do. 

Q And you use that interpretation of Section 32 in 
processing this application for renewal, is that 

189 right? A Yes. 

Q Can you advise the Court how it is or was 
that you sent out a letter on April 26 denying a renewal 
for a license the application of which had not even been 
filed in your office? A You ask why I did that? 

Q No. How could you have done it when there was 
no application filed at the time? A I anticipated that 
there would be one. 

Q Doesn’t the statute give you authority to suspend 
and revoke licenses that are in force and effect? A It 
does, under certain conditions. 

Q And were the conditions winch you relied upon to 
deny the renewal of this license such as would permit 
the suspension or revocation of this license? A I don’t 
think so, no. 

ME. MAEGOLIUS: That is all. 

C ross-Examina tion 
BY ME. GEAY: 

Q Mr. Jordan, will you explain your last statement 
that you did not think there was sufficient evidence on 
which to revoke or suspend, but there was sufficient 
before you to take the action which you did take? A 
My recollection is that as a practical matter it would 
have been impossible at the time of receiving the 

190 Butler affidavit to set about revoking the license— 

ME. MAEGOLIUS: I object. That is not re- 
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sponsive. That is not the answer that was given to 
the Court. 

THE WITNESS: Will you repeat the question? 

BY MR. GRAY: 

Q I said, was there a distinction in your mind be¬ 
tween the revocation and suspension of the license on 
the one hand and the refusal to renew the license on 
the other? 

Put it this way: Was there in your mind a distinc¬ 
tion as to the degree of proof and the burden of proof 
on the question of revocation or suspension of a license 
as distinguished from refusal to renew a license? A If 
I understand your question, sir, I may refuse to renew 
a license for different causes than the revocation or sus¬ 
pension of a license. 

Q All right. Now, what is the difference, in your 
mind? A Well, one difference is that I may refuse 
to renew on the grounds that I am not satisfied of the 
applicant’s trustworthiness. The applicant may later 
satisfy me. I may not revoke a license until I am satis¬ 
fied that he is guilty of a certain offense justifying the 
revocation. 

Q The statute provides, does it not, Mr. Jordan, that 
it must appear conclusively to you before you can revoke 
or suspend, but— 

191 MR. MARGOLIUS: Or refuse to renew. 

BY MR. GRAY: 

Q. —but that you must be satisfied as to his trust¬ 
worthiness and other qualifications before you may renew 
the license? 

MR. WTELSON: If the Court please, I object to the 
question upon the ground that it is not accurately ground¬ 
ed upon the statute to which Mr. Gray refers. The word 
4 ‘conclusively” is in the section having to do with re¬ 
newal, as well as revocation or suspension. 

MR. GRAY: That is true, it is in there, but the ques¬ 
tion was as between revoke or suspend and refusal to 
renew. 
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BY MR. GRAY: 

Q Now, Mr. Jordan, you stated that you would like 
to explain why you accepted the penalty of Mr. Margolius 
on behalf of the plaintiff tendered to you when you had 
the conversation with him in February. Now, will you 
please go ahead and explain what occurred there? A I 
think that was in response to a question of his having 
to do with whether I found—determined something about 
the public interest. I did not personally determine any¬ 
thing. This matter came to me. Certain representations 
were made. I have no personal knowledge of them at all. 
I could not arrive at any final conclusion about them 
without having a hearing and hearing some proof con¬ 
cerning them. 

192 So far as I knew from any evidence or proof 
before me, these people were in a position to show 
that they were guiltless. 

A letter was drafted at my direction, citing them to 
appear and show cause why their license should not be 
revoked or suspended or some appropriate penalty im¬ 
posed. Mr. Margolius was advised of the existence of 
that draft. He came to me and proffered a penalty. 

I accepted the penalty on his assurances with respect 
to these matters: That his client had not deliberately 
done anything wrong whatever, although it may have 
made mistakes. Further, that in the future their conduct 
would be exemplary. 

I merely meant to show by my answer that I had not 
personally heard all of the evidence which might have 
been produced. T had not personally, on the basis of 
that evidence, including the defense, arrived at a final 
conclusion as to the guilt or innocence of Columbia Auto 
Loan with respect to those particular matters. 

Q This is Exhibit 10, a memorandum addressed in 
pencil by Mr. Cook. Will you look at the last paragraph 
of that memorandum, Mr. Jordan? A Yes, sir. 

Q Does that refresh your recollection as to whether 
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or not that paper was handed to yon at or before the 
time that we accepted this penalty tendered by 

193 Mr. Margolius on behalf of the plaintiff? 

ME. MARGOLIUS: Counsel does not presume 
that a complaint that is in the office of the Superintendent 
of Insurance is not legally known to the Superintendent, 
I assume? You do not assume that? If that is the pur¬ 
port of the question, I object. 

THE COURT. Let us get the answer to this question 
and then we will know. 

THE WITNESS: I am sorry. I did not understand 
vour question, sir. 

BY MR. GRAY: 

Q Reading that last paragraph, does that refresh your 
recollection as to whether or not that report was brought 
to your personal attention prior to the time that you 
accepted the penalty tendered by Mr. Margolius on behalf 
of the plaintiff? A It does. 

Q What is your recollection? A That it was not 
brought to my attention prior to that time. 

Q Personal? A That is true. 

BY THE COURT: 

Q That it was or was not? A It was not, sir. 

194 BY MR. GRAY: 

Q Now, Mr. Jordan, I hand you a paper from 
the file 'which you produced, and ask you if you can 
identify this paper. 

I will withdraw that question. 

MR. WILSON: Let me see those yellow sheets, will 
you, please, gentlemen? I want to see what is wrong 
with them. 

MR. GRAY: Oh, let me have them. I will put them 
in for vou. 

BY MR. GRAY: 

Q Will you examine these papers, Mr. Jordan, and 
see if you can identify them? A I can, sir. 

Q Will you state what those papers are? 
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MR. WILSON: May we have an identification mark 
on them, Mr. Gray? I can’t tell from this point "whether 
they are material or not. 

(The document referred to was marked as Defendant’s 
Exhibit No. 18 for identification.) 

BY MR. GRAY: 

Q I hand you Defendant’s Exhibit 18 for identifica¬ 
tion and ask you if you will state what those papers are, 
Mr. Jordan. A These are copies of typewritten por¬ 
tions of licenses issued on several dates to Columbia 
Auto Loan, Incorporated. 

Q Will you state the dates on which licenses 
195 were issued from those records to the plaintiff? A 
The first is License No. 7o6, dated February, 1949. 
The second is License No. 712, issued effective May 1, 
1949. The third—if I may correct my previous testi¬ 
mony—is a file card bearing the name of Saul A. Sim¬ 
mons and referring to the other card that I have men¬ 
tioned. It is merely a cross-reference file. 

Q So that the plaintiff had its license for the first 
time as of what date? A As of February, 1949. 

MR. GRAY: You may inquire. 

Redirect Examination 
BY MR. MARGOLIUS: 

Q One or two other questions, if the Court please. 

On this Defendant’s Exhibit No. 18 for identification, 
Mr. Jordan, what is the significance of the entry on the 
back, “Bankers Mutual, 2/49”? A That shows the name 
of the company for which Columbia Auto Loan is li¬ 
censed, namely, Bankers Mutual Insurance Company. The 
2/49 shows the date of original issue. 

Q When w T as the license issued? Not in 2/49, w-as it? 
A February, 1949. 

Q What date was the license actually given to them? 
A I can’t say, sir. 
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Q Ordinarily it may be subsequent to that date? 

196 A It may. Not before that day. 

Q The license which was issued to them in Feb¬ 
ruary, 1949, Mr. Jordan, expired on April 30, 1949, did 
it not? A Yes, sir. 

Q And subsequent to April 30, 1949, you renewed 
their license for the year 1949-1950, is that right? A 
Yes, sir. 

Q And you did grant them a renewal last year? A 
Yes, sir. 

Q Mr. Cook, who prepared Plaintiff’s Exhibit No. 10, 
which is the memorandum on Hiram Brown, is the As¬ 
sistant in your office who prepared the letter originally 
prepared directing the Columbia Auto Loan to show 
cause why the license should not be revoked, suspended, 
or penalty imposed? 

MR. GRAY: You mean the letter which was not sent? 
BY MR. MARGOLIUS: 

Q Which was not sent after I came down and had a 
conference with you. That is the same Mr. Cook, is that 
right? Did either one of them prepare that letter? A 
We have only one Mr. Cook. 

Q Is he the man who prepared that letter? A He 
could have been. I don’t remember. 

Q From conversations I had in your office in his 
presence, would you say it is your best recollection 

197 that he is the man who prepared that? A He 
probably was. I can’t say that he was for certain. 

Q And on February 20, when that penalty was ac¬ 
cepted by you, Mr. Cook, as a mater of fact, was right 
in your office when I was talking to you, was he not? Do 
you recall that? A He was in the department. I don’t 
recall that he was in my private office when you were 
there. He may have been. 

Q Will you take my word for it? A I will take your 
word for it. 

O Do you have any idea when this memorandum was 
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prepared, Plaintiff’s Exhibit No. 10? A I think that 
was prepared since this litigation was started. 

Q This was prepared since the litigation was started? 
A I believe so. My recollection is that I asked Mr. 
Cook what his recollection was on this matter and this 
is the result. I may be mistaken about that. If so, Mr. 
Cook can correct me. 

Q Do you have anything in this file, Mr. Jordan—if 
this was prepared since this litigation started—making a 
record of that complaint in your department? A A 
record of what complaint? 

198 Q Hiram Brown. A I don’t think so. Would 
you like me to look? 

Q I would like to have what you have there. A (The 
witness looked at documents.) 

199 BY MR. MARGOLIUS: 

Q Are you ready to answer that question? A 
Yes, I think so. 

Q Do you have that here? A I find nothing here 
relating to Hiram Brown. 

Q Do you have any idea •when the paragraph on the 
last page which vras shown to you by Mr. Gray had in¬ 
serted in it the word, w T ell, in this sentense, “The Super¬ 
intendent was not advised of this complaint until some¬ 
time later in conjunction with another complaint,” and 
after the word “later,” there is inserted above it the 
words, “about March 10.” 

Do you know when that was put in there? A I think 
it was put in there at the time the reply on it was pre¬ 
pared. It was done very hurriedly, as I recall. I just 
asked Mr. Cook to write out in his own handwriting, in 
his own words, whatever he wanted to say about that. 

Q Did Mr. Cook have any files other than those files 
which are the official files of the Superintendent’s Office? 
A Not to my knowledge. 

Q When we subpoenaed the records of your office in 
connection with Columbia Auto Loan, you have brought 
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all the material that is in your files? A I have brought 
all that I know about, sir. 

MR. MARGOLIUS: I think the record should show, 
if the Court please, Plaintiff’s Exhibit No. 10 is un¬ 
dated. 

200 I would like to offer this, together with the other 
exhibits, when I don’t think are objectionable, ex¬ 
cept the one to which objection was made, and that is the 
transcript of what happened before Mr. Jordan. 

MR. GRAY: I would like to see what you are offering. 

MR. MARGOLIUS: Where are they? 

MR. WJLLSON: No. 11 is the transcript. So that you 
can have your numerical sequence. And that is not being 
offered. 

MR. GRAY: Here are 6, 7 and 8. 

MR. MARGOLIUS: I offer No. 6, No. 8 and No. 10, 
and also, if the Court please, No. 9, which is the memo¬ 
randum dated April 10, 1950. with respect to the Butler 
matter. 

BY MR. MARGOLIUS: 

Q Mr. Jordan, I show you Defendant’s Exhibit 16 for 
Identification which is a' continuing commission agree¬ 
ment between the Bankers Mutual and Columbia Credit 
Company, and ask you whether or not you are familiar 
with that agreement. A I am not familiar with it. 

Q Do you know whether or not that agreement was 
ever exhibited to an official in your office? A I do not 
know. 

Q Is that agreement the type which is approved by 
your office between insurance companies and agents 

201 of this type. A I.don’t know anything about this 
agreement. I just never had seen it before. If I 

may be permitted to say so, my office does not have the 
function of approving commission agreements between 
companies and agents. Insofar as I know, we have never 
undertaken to require that proof. 
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prepared, Plaintiff’s Exhibit No. 10? A I think that 
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and also, if the Court please, No. 9, which is the memo¬ 
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matter. 

BY MR. MARGOLIUS: 

Q Mr. Jordan, I show you Defendant’s Exhibit 16 for 
Identification which is a' continuing commission agree¬ 
ment between the Bankers Mutual and Columbia Credit 
Company, and ask you whether or not you are familiar 
with that agreement. A I am not familiar with it. 

Q Do you know whether or not that agreement was 
ever exhibited to an official in your office? A I do not 
know. 

Q Is that agreement the type which is approved by 
your office between insurance companies and agents 

201 of this type. A I.don’t know anything about this 
agreement. I just never had seen it before. If I 

may be permitted to say so, my office does not have the 
function of approving commission agreements between 
companies and agents. Insofar as I know, we have never 
undertaken to require that proof. 
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Q You can’t speak as to whether Mr. Cook has seen 
this or not? A I do not know’. 

Q In other words, a commission agreement between 
the company and agent is their business, is that right? 
A It need not be submitted to my department for ap¬ 
proval. 

Q And continuing commission agreements are not un¬ 
usual, are they? A They are not uncommon in certain 
classes of business. 

Q They are not uncommon in certain classes of busi¬ 
ness ? A That is right. 

MB. GRAY: We have no objection to 6, 8, 9 and 10. 

THE COURT: Plaintiff’s 6, 8, 9 and 10 are received. 

(The documents above referred to were thereupon re¬ 
ceived in evidence, having been previously marked Plain¬ 
tiff’s Exhibits 6, 8, 9 and 10, for identification.) 
202 MR. MARGOLIUS: We have no further exami¬ 
nation of this witness. 

THE COURT: Any further questions? 

You may step down. 

MR. MARGOLIUS: I w’ould like to know if Mr. Cook 
is available. He was not subpoenaed by us, but he was 
here yesterday. 

THE WITNESS: On my instruction, sir, he is sup¬ 
posed to be standing by in my office. If you would like 
me to, I wrill undertake to produce him. 

MR. WTLSON: I asked Mr. Gray 15 minutes ago to 
ask Mr. Cook to come over here. 

(Witness excused.) 

THE WITNESS: Am I excused, sir? 

MR. GRAY: Yes, you are excused. 

• • • • 
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Filed Jan 2 1951 Harry M. Hull, Clerk 
Plaintiff’s Exhibit No. 10 

Memorandum: 

On Wednesday, February 8, 1950, about 2 p. m. Hiram 
Brown called to see me concerning insurance on his car, 
the purchase of which was being financed through the 
Columbia Auto Loan Company. 

Brown said that the unpaid balance on his car was 
$392, but that the total of his monthly payments would 
amount to $702, the finance charge being $310. The car 
was purchased Dec. 29,1949. 

Brown said that he had discussed the matter of in¬ 
surance with Mr. Simmons of the finance company a few 
days earlier who told him simply that if he had an acci¬ 
dent to bring $100 to the office and they would fix the car. 

I called the Bankers Mutual Insurance Company, for 
whom this finance company is an agent, and was advised 
that upon request they had issued a single interest policy 
in favor of the Columbia Auto Loan Co. to run from 
Jan. 24, 1950 to Jan. 24, 1951. I thereupon told Brown 
that he had no insurance to protect his interest in the 
car. Brown also complained about the excessive finance 
charge and I referred him to Mr. Nottingham for pos¬ 
sible assistance. 

Mr. Simmons, along with Dr. Gotlieb and Mr. Mar¬ 
go! ius, called to see me about 3 p. m. in connection with 
another matter, and I discussed the Brown case with him. 
He emphatically denied ever telling anyone who had no 
insurance to bring any money to them and they would 
fix his car. 

Mr. Simmons said he could not recall talking with 
Brown at all. In response to my question, Mr. Simmons 
said his file would not disclose a record of such a con¬ 
versation as he did not make a memorandum in a case 
of this kind. 
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The matter was not gone into further as it was the 
■word of one person against another. The Superintendent 
was not advised of this complaint until sometime later 
about March 10th in connection with another complaint 
against this company. 


L. R. Cook 
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United States Court of Appeals 

foe the District of Columbia Circuit 


No. 10,901 


Columbia Auto Loan, Inc., a corporation, Appellant f 

v. 

Albert F. Jordan, Superintendent of Insurance of the 
District of Columbia, AppeUee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


. STATEMENT OF THE CASE 

Appellant, a body corporate, is engaged in the District of 
Columbia in the business of lending money on the col¬ 
lateral security of automobiles (Appellant’s App. 13). In 
January, 1949, Appellant entered into a contingent com¬ 
mission agreement with Bankers Mutual Insurance Com¬ 
pany, hereinafter referred to as Bankers, which provided 
that Appellant should act as policy-writing agent for Bank- 
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ers, and that appellant should receive as its commission on 
insurance written by it 88 per cent of premiums on such 
insurance, and out of said 88 per cent Appellant should 
pay all losses incurred on insurance written by it, and 
Bankers should receive the remaining 12 per cent of prem¬ 
iums <Appellant’s App. 14). Said contract further pro¬ 
vided : 


“All business written under this contract shall 
be written on a monthly basis, with automatic pro¬ 
vision for renewal for month to month payment of 
the premiums * * (Appellant’s App. 14) 

Thereafter Appellant applied to Appellee, Albert F. Jor¬ 
dan, Superintendent of Insurance, D. C., for license as 
policy-writing agent for Bankers. In compliance with the 
requirements of Section 35-1336, post, Bankers certified to 
Appellee that Appellant is trustworthy, and is worthy of a 
license (Appellant’s App. 14). Upon such certification Ap¬ 
pellee in February, 1949, issued to Appellant a license as 
policy-writing agent for Bankers, which by its terms ex¬ 
pired on April 30, 1949 (Appellant’s App. 14). Upon the 
further certification by Bankers of Appellant’s trustworthi¬ 
ness and worthiness for a license, Appellee in May, 1949, is¬ 
sued to Appellant a renewal license as policy-writing agent 
for Bankers, which by its terms expired April 30, 1950 
(Appellant’s App. 14, 15). 

While said insurance agent’s licenses were in effect Ap¬ 
pellant advertised its auto loan business in the press (Ap¬ 
pellant’s App. 17). Appellant also advertised over the 
radio that it would “* # * make auto loans of from $100 to 
$2,500 at 6% interest, all discounted, and insurance * * * ” 
(Appellant’s App. 15; Appellee’s App. 42). 

Appellant required borrowers to pay amounts repre¬ 
senting the premiums on insurance which Appellant repre¬ 
sented to borrowers would be written by Appellant cover¬ 
ing automobiles offered by them as collateral security for' 
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loans of money from Appellant (Appellant’s App. 15, 18, 
19). 

Appellee received a letter dated March 30,1950, from C. T. 
Nottingham, Superintendent of Licenses, D. C., respecting 
a call by that officer upon S. Dewey Gottlieb, President of 
Appellant, in which the writer stated: 


“ • # • During our discussion I mentioned a com¬ 
plaint to Mr. Gottlieb that I had received from one 
Louis Barnes, who had entered into a transaction 
with Columbia Auto Loans, Inc., in which Mr. 
Barnes stated that he had been informed by Mr. 
Gottlieb that he, Barnes, had $100 deductible insur¬ 
ance on the automobile offered by him as security, 
although he had never been furnished an insurance 
policy. Mr. Gottlieb explained to me that this was 
the common practice at Columbia Auto Loans, Inc.; 
that the type of people they made dealings with 
could not get insurance on the collateral they had 
to offer, so he, Gottlieb, would tell them that they 
had the $100 deductible insurance, and, in the event 
of an accident they were to bring the collateral to 
his office, together with $100, and he would cause 
the necessary repairs to be made.” (Appellant’s 
App. 8, 9) 


Appellee received an affidavit executed by S. W. Butler 
(Appellant’s App. 9), in which affiant averred that to 
complete the payment of the purchase price on an automo¬ 
bile he borrowed the sum of $1000 from Appellant; that he 
secured title to the said automobile and carried the title to 
Appellant; that 

“During the final stage of transactions with Co¬ 
lumbia Credit Co., I was given a note to sign for 
$1440.00. I questioned the $440.00 charges at 
which time I was told that the amount covered Fin¬ 
ance Charges and, on account of high insurance 
premiums, the amount also included Insurance of 
$100.00 Deductible.” (Appellant’s App. 10); 
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that thereafter affiant’s automobile was damaged in a col¬ 
lision; that in accordance with instructions given him by 
Appellant he reported the accident to Appellant and was 
requested by Appellant to deliver possession of his auto¬ 
mobile to an insurance adjuster in order to have the same 
repaired; that he surrendered possession of his automobile 
to an individual who represented himself to be an insur¬ 
ance adjuster; that thereafter he was advised by Appellant 
that the car was repaired; that 

“ * * * We went into the office and saw Mr. Sim¬ 
mons and one of his assistants, at which time we 
were told that it would be required of me to pay the 
total cost of repairing the automobile, with the 
overall dollars in excess of $200.00 to be paid imme¬ 
diately and the balance to run with the future notes. 

We questioned the Insurance status, and then re¬ 
ceived the shock of our lives when we were told 
that there was no insurance on the car. We again 
questioned the amount of $440.00 which previously 
included insurance and then were told that that 
amount covered finance charges only.” (Appel¬ 
lant’s App. 12) 

Appellee by letter dated April 26, 1950, advised Appel¬ 
lant that - 


“ * • * I am not satisfied that within the meaning 
of section 35-1336, D. C. Code 1940, you are trust¬ 
worthy, that you would act in good faith as an in¬ 
surance agent or broker, and that you are worthy 
of such a license. Consequently, you are advised 
that until I am satisfied concerning these matters, 
no license to act in the District of Columbia as an 
insurance agent or broker will be issued to you by 
this department.” (Appellant’s App. 7) 

On April 28, 1950, Appellant filed with Appellee its ap¬ 
plication for renewal of license as policy-writing agent 
(Appellant’s App. 41, 42; Appellee’s App. 33). • 
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On May 3, 1950 (Appellant’s App. 54) Appellee held a 
conference in his office on the matter of his refusal to issue a 
license to Appellant, at which were present in addition to 
Appellee, Appellant’s president, treasurer and counsel, 

C. T. Nottingham, Superintendent of Licenses, D. C., 
Thomas A. Helan, Assistant Superintendent of Licenses, 

D. C., members of Appellee’s staff, and counsel for Ap¬ 
pellee. At that hearing Appellee’s president and counsel 
questioned C. T. Nottingham respecting his letter of March 
30, 1950, addressed to Appellee, supra, and also submitted 
to Appellee papers subsequently offered in evidence as Ap¬ 
pellant’s Exhibits 3, 4 and 5 (Tr. 48, 49). Following said 
hearing, Appellee adhered to the decision expressed in his 
letter to Appellant dated April 26,1950, supra, and refused 
to issue a license to Appellant. 

On May 25, 1950, Appellant, proceeding under the terms 
of Section 35-1349, D. C. Code 1940, post, filed Civil Ac¬ 
tion No. 2287-50 to review the action and order of Ap¬ 
pellee and for mandatory injunction to compel Appellee to 
grant Appellant’s application for renewal of license, alleg¬ 
ing in its complaint that Appellant “ * # # is and was trust¬ 
worthy, and is and was otherwise qualified to be the recip¬ 
ient of such renewal license” and that the determination 
by Appellee that Appellant “ * # * is untrustworthy is with¬ 
out basis in law or fact and is arbitrary and capricious.” 
(Appellant’s App. 3) 

Appellant filed a motion for preliminary injunction. On 
June 12, 1950, said motion was heard and orally denied by 
Judge Curran. Judge Curran made and later amended 
Findings of Fact and Conclusions of Law and on June 23, 
1950, signed an order denying Appellant’s motion for pre¬ 
liminary injunction. On June 12,1950, Judge Curran signed 
an order advancing the cause for immediate trial and di¬ 
recting that the case be tried without pretrial. 

Appellee filed his answer, attaching thereto as exhibits 
copies of his letter to Appellant of April 26, 1950, C. T. 
Nottingham’s letter to him of March 30, 1950, and S. W. 
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Butler’s affidavit, and denying Appellant’s allegation that 
Appellant is trustworthy within the meaning of the Fire 
and Casualty Act (Appellant’s App. 5-12). 

The case came on for trial before Judge Letts—June 26 
through June 30, 1950. Without objection from Appellee, 
Appellant elected to proceed by trial de novo (Appellant’s 
App. 32), and the case was tried on that basis. At the con¬ 
clusion of the trial Judge Letts rendered an opinion (Tr. 
473, 474) as follows: 

“The Court finds that the plaintiff has failed to 
make out a case which would authorize or justify 
the Court in granting any relief as prayed for in 
the complaint. The Court is of the opinion that the 
burden of proof in this case rests upon the plain¬ 
tiff ; but if the Court is in error as to that, it should 
be settled that the Court finds that the evidence 
preponderates in favor of the defendant. 

“The Court is not willing to accept the narrow 
interpretation of the language in 35-1339 in its ref¬ 
erence to Section 35-1336. To give it that narrow 
interpretation which is desired by the plaintiff 
would be to be forgetful of the purpose of the ex¬ 
amination. We must read a little bit more of 1336, 
particularly this part which refers to the examina¬ 
tion: >. 

» 

‘Following such examination, the Superin¬ 
tendent shall issue such license as may be ap¬ 
plied for when he is satisfied that the person 
to be licensed is competent and trustworthy 
and intends to act in good faith in the capacity 
involved by the license applied for.’ 

“That I think is the crux, of the whole matter; 
and to accept the interpretation which is offered by 
plaintiff, the Court thinks it would be necessary to 
fail entirely to take notice of the purpose for which 
the examination is made. 

“So, for the reasons mentioned, and for others «- 
which should be noted in the findings, the Court 
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will dismiss the complaint and will ask counsel for 
the defendant to submit for settlement findings of 
fact and conclusions of law and a judgment form 
dismissing the complaint.” 

Appellant submitted no proposed findings of fact and con¬ 
clusions of law. Appellant filed a Motion to Amend the 
Proposed Findings of Fact and Conclusions of Law sub¬ 
mitted by Appellee and also filed a Motion to set Aside 
Judgment and For a New Trial. On September 21, 1950, 
Judge Letts approved the Findings of Fact submitted by 
Appellee (Appellant’s App. 13-34) and entered judgment in 
favor of Appellee. On October 20,1950, upon consideration 
of said Motions Judge Letts denied the same. This appeal 
followed. 

STATUTES INVOLVED 

Act approved March 3, 1901, 31 Stat. 1330, as amended 
February 17, 1909, 35 Stat. 623; Section 22-1304, D. C. 
Code 1940: 

“§ 22-1304. 

“Whoever falsely represents himself to be a 
judge of the municipal court, notary public, police 
officer, or other public officer, or a minister quali¬ 
fied to celebrate marriage, and attempts to per¬ 
form the duty or exercise the authority pertaining 
to any such office or character, or having been duly 
appointed to any of such offices shall knowingly 
attempt to act as any such officers after his ap¬ 
pointment or commission has expired or he has 
been dismissed from such office, shall suffer im¬ 
prisonment in the penitentiary for not less than 
one year nor more than three years.” 

Act approved March 3, 1901, 31 Stat. 1327; Section 22- 
1308, D. C. Code 1940: 

“§ 22-1308. ' 
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“Any officer authorized to take the proof or ac¬ 
knowledgment of an instrument which, by law, may 
be recorded, who wilfully certifies falsely that the 
instrument was acknowledged by any party there¬ 
to, or who wilfully certifies falsely as to any other 
material matter in such acknowledgment, shall be 
imprisoned for not less than one year nor more 
than ten years.” 

Act approved October 9, 1940, 54 Stat. 1078, as amended 
by the Act approved April 22, 1944, 58 Stat. 192; Section 
35-1336, D. C. Code 1940, and Section 35-1336, Supp. 
VII, D. C. Code 1940: 

“§ 35-1336. 

“Any person hereafter desiring to engage in 
business in the District as a policy-writing agent, 
soliciting agent, broker, or salaried company em¬ 
ployee, as defined by this chapter, shall, before en- 
. gaging in such business, secure from the Super¬ 
intendent a license authorizing him to engage in 
such business. The person to whom the license 
may be issued shall file sworn answers to such in¬ 
terrogatories as the Superintendent may require 
on forms furnished by the Superintendent. Before 
the Superintendent shall issue a license to any 
policy-writing agent, soliciting agent, or salaried 
company employee, he shall require the company 
or policy-writing agent desiring the appointment 
of such person to certify— 

(a) That the person to be appointed, if not a 
salaried company employee, is a resident of this 
District, or that his principal office for the conduct 
of such business is in or will be maintained in the 
District; 

(b) That he is personally known to the person 
making the certification; 

(c) That he has had experience or instructions 
necessary to the proper conduct of the kind or 
kinds of business to which the license is to extend; 

(d) That he has a good business reputation, is 
trustworthy, and is worthy of a license. 
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“Resident and nonresident brokers shall, as a 
prerequisite to the issuance of a license, file with 
the Superintendent a corporate surety bond in an 
amount not less than $1,000 for the benefit of any 
person who may suffer loss resulting from fraud 
or dishonesty on the part of said resident or non¬ 
resident broker. Before the Superintendent shall 
issue a license to any policy-writing agent, solicit¬ 
ing agent, salaried company employee, or resident 
broker, he shall personally, or through his deputy 
or any person regularly employed in the depart¬ 
ment, within a reasonable time, and in a designated 
place within the District, subject each such person 
to a personal written examination relating to such 
person’s knowledge of the kind or kinds of busi¬ 
ness to which the license may extend and his com¬ 
petency to act as such policy-writing agent, solicit¬ 
ing agent, broker, or salaried company employee. 
The Superintendent may in his discretion limit the 
scope of such examination to such particular kind 
or kinds of business in which the person to be 
licensed is to be principally engaged. Following 
such examination the Superintendent shall issue 
such license as may be applied for when he is satis¬ 
fied that the person to be licensed is (a) competent 
and trustworthy and intends to act in good faith 
in the capacity involved by the license applied for, 
and that not more than 25 per centum of his com¬ 
mission income from business to which the license 
applies will result from policies the premiums on 
which are paid or are to be paid in the manner set 
forth in paragraph (f) of section 35-1340; and (b) 
that he has a good business reputation and has had 
experience, training, or education, or is otherwise 
qualified in the line or lines of business in which the 
license would entitle him to engage, and, except 
in the case of a nonresident broker or salaried com¬ 
pany employee, is a resident of the District, or 
maintains his principal office for the conduct of 
such business in the District; and (c) is reasonably 
familiar with the insurance laws of the District, 
and with the provisions, terms, and conditions of 
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the policies he is proposing to solicit, negotiate, or 
effect, and is worthy of a license. In the case of a 
nonresident applying for a broker’s license, the 
Superintendent may waive the examination re¬ 
quirement and accept in lieu thereof evidence that 
the applicant holds a license as broker or agent in 
the State where his principal business is conduct¬ 
ed. The Superintendent may also waive the ex¬ 
amination requirement in the case of any person 
who has been licensed in the District prior to the 
effective date of this chapter. Licenses may be 
issued in the names of individuals, or in the names 
of firms, partnerships, or corporations, including 
banks, trust companies, real-estate offices, and 
building and loan associations: Provided, That on 
such licenses there shall be listed the name of every 
member or officer of such firm, partnership, or cor¬ 
poration who solicits insurance or who counter¬ 
signs policies: And provided further. That such 
named persons shall be subject to all requirements 
of this chapter, and that no officer or employee of 
such organizations other than those specifically 
named in such license shall be required to comply 
with this section, unless the duties of such officers 
or employees include soliciting or the countersign¬ 
ing of policies. No person shall be licensed as 
agent, broker, or salaried company employee when 
it appears to the Superintendent that said license 
is sought primarily for the purpose of obtaining 
commissions on policies on which he on his own 
account pay3 or is to pay the premiums, or on 
which the premiums are paid or are to be paid by 
any person who receives or is to receive any 
benefit, direct or indirect, from the commissions 
obtained, or on which the premiums are paid or 
are to be paid by any partnership, association, or 
corporation of which he is a member.” 

Act approved October 9, 1940, 54 Stat. 1079; Section 35- 
1337, D. C. Code 1940: 


“§ 35-1337. 



“All licenses issued under this chapter shall date 
from the first of the month in which the application 
for license is made, and shall expire on the 30th day 
of April next succeeding, and payment of the fees 
for such licenses shall be prorated accordingly.’* 

Act approved October 9, 1940, 54 Stat. 1079; Section 35- 
1339, D. C. Code 1940: 

“§ 35-1339. 

“Renewal of all expiring licenses shall be issued 
by the Superintendent upon application in writing 
by the applicant for any such license, subject to the 
conditions of section 35-1340, and subject also to 
the provisions for examination as set forth in sec¬ 
tion 35-1336, upon payment of the applicable fee 
prescribed in section 35-1345.” 

Act approved October 9, 1940, 54 Stat. 1079, as amended 
by the Act approved April 22, 1944, 58 Stat. 192; Section 
35-1340, D. C. Code 1940, and Section 35-1340, Supp. Vii, 
D. C. Code 1940: 

“§ 35-1340. 

“The Superintendent may revoke, suspend, or 
refuse to renew the license of any policy-writing 
agent, soliciting agent, broker, or salaried com¬ 
pany employee when and if, after investigation, it 
appears conclusively to the Superintendent that 
any license issued to such person was obtained by 
fraud or misrepresentation, or that such person 
has— 

(a) Violated any of the provisions of the insur¬ 
ance laws of the District; or 

(b) Has failed within a reasonable time to remit 
to any company all moneys which he has collected, 
and to which the company is entitled; or 

(c) Has been guilty of rebating or has misrep¬ 
resented the provisions of the policies which he is 
selling, or the policies of other companies; or 
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(d) Has countersigned policies in blank; or that 

(e) More than 25 per centum of his commission 
income from business to which the license applies 
results from policies the premiums on which are 
paid or are to be paid in the manner set forth in 
paragraph (f) of this section; or that 

(f) Said license is being used primarily for the 
purpose of obtaining commissions on policies on 
which he, on his own account, pays or is to pay the 
premiums, or on which the premiums are paid or 
are to be paid by any person who receives or is to 
receive any benefit, direct or indirect, from the 
co mm issions obtained, or on which the premiums 
are paid or are to be paid by any partnership, as¬ 
sociation, or corporation of which he is a member. 

“Before the superintendent shall revoke or sus¬ 
pend the license of any such person he shall give to 
such person an opportunity to be fully heard, and 
to introduce evidence in his behalf: Provided , That, 
in lieu of revoking or suspending the license of any 
policy-writing agent, soliciting agent, broker, or 
salaried company employee for causes enumerated 
in this section after hearing as herein provided, 
the Superintendent may subject such person to a 
penalty of not more than $200 when in his judg¬ 
ment he finds that public interest would be best 
served by the continued operation of such person. 

The amount of any such penalty shall be paid by 
such person through the office of the Superin¬ 
tendent to the collector of taxes, District of Colum¬ 
bia.” 

Act approved October 9, 1940, 54 Stat. 1082; Section 35- 
1348, D. C. Code 1940: 

“§ 35-1348: 

“Any person aggrieved by any action of the sup¬ 
erintendent may, within twenty days after such 
action was taken, appeal in writing from such ac¬ 
tion to the commissioners. The hearings on said 
appeal may be either orally or in writing at the 
discretion of the commissioners, and they shall not 







be required to take evidence on suck appeal. The 
decision of the commissioners on any question of 
fact on such appeal shall be final and conclusive, 
except the appeal provided for herein shall not 
affect the right to proceed under the provisions of 
section 35-1349.” 

Act approved October 9, 1940, 54 -Stat 1082; Section 35- 
1349, D. C. Code 1940; 

“§ 35-1349; 

‘‘Any person affected by an order, ruling, pro¬ 
ceeding, or action of the superintendent, or any 
person acting in his behalf and at his instance, may 
contest the validity of the same in any court of 
competent jurisdiction by appeal or through any 
other appropriate proceedings. In said proceed¬ 
ings and appeals said superintendent shall not be 
taxed with any costs, nor shall he be required to 
give any supersedeas bond or security for costs * 
or damages on any appeal whatsoever. Said sup¬ 
erintendent shall not be liable to suit or action or 
for any judgment or decree for any damages, loss, 
or injury claimed by any person on any appeal 
taken by said superintendent in any case, nor shall 
said superintendent be required in any case to 
make any deposit for costs or pay for any service 
to the clerks of any court or to any marshal of 
the United States.” 

Act approved May 20, 1948, 62 Stat. 242; Section 35- 
1502, D. C. Code 1940, Supp. VJLt: 

“§ 35-1502. 

“This chapter shall apply to all forms of casu¬ 
alty, motor vehicle, explosion, sprinkler leakage, 
and inland marine insurance in the District and to 
all forms of insurance within the scope of chapter 
13 of this title, except those forms of insurance not 
enumerated herein which are within the scope of 
chapter 14 of this title; Provided, That this chap- 
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ter shall not apply to reinsurance other than joint 
reinsurance to the extent provided in this chapter, 
and shall not apply to: 

(a) Insurance of vessels or craft, their cargoes, 
marine builders’ risks, marine protection and in¬ 
demnity, or other risks commonly insured under 
marine, as distinguished from inland marine, in¬ 
surance policies; (b) title insurance; (c) accident 
and health insurance; (d) insurance against loss 
of or damage to aircraft or to liability, other than 
workmen’s compensation and employers’ liability, 
arising out of the ownership, maintenance, or use 
of aircraft; (e) to insurance issued to self-insurers 
and insuring against loss in excess of at least 
$10,000 resulting from any one accident or event, 
except when rates therefor are made by a rating 
organization.” 

Act approved May 20,1948, 62 Stat. 246; Section 35-1507 
(d), D. C. Code 1940, Supp. Vii: 

“§ 35-1507. 

u • • • 

(d) No company, agent, or broker shall fail to 
furnish to an insured any policy or comparable 
evidence of insurance to which the insured is en¬ 
titled.” 

Act approved May 20, 1948, 62 Stat. 246; Section 35- 
1508, D. C. Code 1940, Supp. VH: 

“§ 35-1508. 

n • • • 

“The Superintendent shall have no authority at 
any hearing to compel the attendance of witnesses 
and he shall not be required to adhere to formal 
rules of pleading or evidence. At the request of a 
party or parties in interest made prior to any hear¬ 
ing, he shall administer oaths to witnesses and shall 
permit such party or parties, at the cost and ex¬ 
pense of one who so requests, to have made a rec- 





ord of the hearing, which record upon request of 
snch party or parties the Superintendent shall 
certify.’* 

SUMMARY OP ARGUMENT 

Appellant, a Loan Shade, came into equity with undean hands 
seeking a mandatory injunction to compel Appellee to issue to 
it an insurance license. The District Court, after trial de novo, 
condnded that Appellant had violated the insurance laws. The 
Fire and Casualty Act authorizes Appellee to revoke or refuse 
to renew a license previously issued by him when it appears 
conduslvdy to him that the licensee has violated the insurance 
laws. Under the circumstances, to grant Appellant die relief 
prayed would be to issue mandatory injunction to promote a 
wrong. 

The District Court interpreted the license renewal section of 
the Fire and Casualty Act to mean that Appellee, die Superin¬ 
tendent of Insurance, is required to satisfy himsdf that an ap¬ 
plicant for license is in fact trustworthy before issuing any 
license, whether original or renewal. By every test—the plain 
language of the statute, consideration of the act as a whole, 
and die legislative history—the District Court’s interpretation 
was correct. 

Following the jefusal by Appellee to issue a renewal license 
to Appellant until it satisfied him that it is trustworthy. Appellee 
had an informal conference with Appellant’s officers and counsel 
Thereafter Appellant brought a civil action for injunction to 
compel Appellee to issue die license in question. The trial de 
novo of that action, during which Appellant was confronted by 
and cross-examined the witnesses upon whose evidence Appellee 
relied, provided die due process which die informal conference 
lacked. Appellant has had due process of law in full measure. 

After having had a trial de novo on the issue tendered by it 
of Appellee’s alleged arbitrary action, and after the District 
Court had held that the evidence preponderates in favor of. Ap¬ 
pellee, Appellant’s claim that Appellee’s action was arbitrary is 
merely an attempt to avoid the determination of die District 
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Without asking this Court to examine the factual basis of the 
Findings of Fact and Conclusions of Law, Appellant challenges 
the “form, materiality and relevancy” of the findings and con¬ 
clusions made by the Trial Court. In order to present to this 
Court the underlying as well as the ultimate facts, it was neces¬ 
sary to set forth the facts in considerable detaiL Unquestionably 
the findings are sufficiently comprehensive and pertinent to the 
issue of trustworthiness of Appellant to provide a basis for deci¬ 
sion by this Court 

Exclusion by the Trial Court of the transcript of proceedings 
at the informal conference held by Appellee was manifestly 
proper. The stenographer who made notes at that conference 
testified that the transcript as she typed it contained a great 
number of omissions and inaccuracies. 

ARGUMENT 

I 

Mandatory Injunction Will Not Issue to Promote a Wrong. 

Here, as in ScJUein v. Smith, 82 U. S. App. D. C. 42, 43, 
160 F. 2d 22, 

“A recital of the facts is a sordid story of usury 
and fraud. * # V’ 

Appellant, a Loan Shark, 1 obtained an insurance license 
before its true character was known and used it in connec¬ 
tion with its money-lending business. Facts casting doubt 
upon Appellant’s trustworthiness became known to Ap¬ 
pellee six days before Appellant’s license expired. 2 Ap¬ 
pellee advised Appellant that he would not issue a renewal 
license to it until Appellant satisfied him that it is trust¬ 
worthy. 

Two courses of action thereupon became available to 
Appellant: (1) it could appeal to the Commissioners of 

the District of Columbia for an administrative review of 

* . . . • * 

1 Columbia Auto Loan, Inc. v. District of Columbia, 78 A. 2d 857. 

2 Appellant’s App. 7-12. 
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Appellee’s aetion under Section 35-1348, D.C. Code 1940, 
supra; or (2) it could proceed “by appeal or through any 
other appropriate proceedings” in the District Court to 
contest the validity of Appellee’s order, under Section 35- 
1349, supra. “A civil action for an injunction is an ap¬ 
propriate proceeding.” Jordan v. American Eagle Fire 
Ins . Co., 83 U. S. App. D. C. 192, 200, 169 F. 2d 281. 

Ignoring the “clean hands” maxim. Appellant brought 
this action for mandatory injunction to compel Appellee to 
“ * * * grant to the plaintiff its application for a renewal 
of its insurance license and to issue said license to the 
plaintiff •••»>. (Appellant’s App. 4). After a trial 
de novo, judge Letts concluded: 

“The Court, hearing this case de novo and based 
upon the evidence adduced therein, concludes that 
the plaintiff violated the insurance laws of the 
District (a) in that it failed to furnish to insureds . * 
policies, or comparable evidence of insurance to 
which said insureds were entitled as required by 
Sect ion 35-1507 (d), D. C. Code 1940, Supplement 
VLL, and (b) in that plaintiff did represent that 
it had authority to solicit, effect and procure poli¬ 
cies of insurance when it had no license so to do.” 
(Conclusion No. 9, Appellant’s App. 34) 

The fact that some of the evidence upon which the Trial 
Court based its 9th Conclusion of Law related to times sub¬ 
sequent to the expiration of Appellant’s license does not in¬ 
validate the Trial Court’s conclusion. A litigant seeking 
equitable relief is required not only to come into court with 
clean hands but to keep his hands clean during the course of 
the litigation. In denying relief in a case involving the 
conduct of the insurance business the Circuit Court of Ap¬ 
peals for the Eight Circuit held: 

• u • • • w ]iiie they had commenced these suits 
with clean hands, they had been guilty of miscon- 
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duet with reference to these very suits, and a 
litigant coming into a court of equity must keep 
his hands clean throughout the litigation. • • * * y 
American Insurance Co. v. Scheufler, 129 F. 

2d 143,148. ' 

Under Sec. 35-1339, supra, renewals of licenses “ • • • 
shall be * * * subject to the conditions of Section 35-1340 
* * • ”. Sec. 35-1340 provides that, 

“The Superintendent may revoke, suspend, or 
refuse to renew the license of any policy-writing 
agent • • • when and if, after investigation it ap¬ 
pears conclusively to the Superintendent that • • • 
such person has— 

(a) Violated any of the provisions of the in¬ 
surance laws of the District; • # * 

"In Hammond v. Hull, 76 U. S. App. D. C. 301,131 F. 2d 23, 
25, this Court held: 

“The remedy which, before adoption of the new 
Rules of Civil Procedure, was known as man¬ 
damus, is available under the new rules and is 
governed by the same principles as formerly gov¬ 
erned its administration.’* 

„ • % i « r 

The principle of mandamus here applicable was stated by 
this Court in Payne v. United States, 50 App. D. C. 119, 
122, 269 F. 198, as follows: 

^ ^ 

“ • • • It is well settled that mandamus is never 
issued where it would be likely to further a wrong 
or cause an injustice. Courts grant it as a matter 
of grace, not of right. 

‘It issues to remedy a wrong, not to promote 
one; to compel the performance of a duty which 
ought to be performed, not to direct an act which 
will work a public or private mischief or will be 
within the strict letter of the law but in disregard 




of its spirit. Although classed as a legal remedy, 
its issuance is largely controlled by equitable prin- \ 
ciples. ’ Duncan Townsite Co. v. Lane, 245 U. S. 

308,311,38 Sup. Ct 99,101 (62 L. Ed. 309); United 
States ex reL Stevens v. Richards, 33 App. D. C. 

410; United States ex reL Laws v. Davenport, 34 
App. D. C. 502; United States ex reL McManus v. 
Fisher, 39 App. D. C. 176; United States ex reL 
Prettybull v. Lane, 47 App. D. C. 134,” 

Appellant relies principally upon its interpretation of 
the renewal section of the Fire and Casualty Act, Sec. 35- 
1339, supra. It is unnecessary for the Court to pass upon 
that question in the light of the foregoing. To grant the 
relief sought by Appellant would be to require Appellee to 
violate the spirit and the letter of the Fire and Casualty 
Act. 


Hie District Court Correctly Interpreted the Fixe and 

Casualty Act 

The business of insurance is impressed with the public 
interest In National Hospital Service Society v. Jordan , 
76 U. S. App. D. C. 26,128 F. 2d 460, this Court held: 


“ • • • It would be exceedingly prejudicial to the 
public interest to permit appellant to carry on an 
insurance business without the safeguards which 
the statute requires. • • • »» 


The Supreme Court said in German Alliance Insurance 
Company v. Kansas , 233 U. S. 389, 414-415: 

“ • • • have shown that the business of in¬ 
surance has very definite characteristics, with a 
reach of influence and consequence beyond and dif¬ 
ferent from that of the ordinary businesses of the 
commercial world, to pursue which a greater lib- 
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erty may be asserted. * * * insurance * * # is prac¬ 
tically a necessity to business activity and enter¬ 
prise. It is, therefore, essentially different from 
ordinary commercial transactions, and, as we have 
seen, according to the sense of the world from the 
earliest times—certainly the sense of the modern 
world—is of the greatest public concern. • • • ” 

and in United States v. South-Eastern Underwriters As¬ 
sociation et al., 322 U. S. 533, 540, it said: 

tt • • • perhaps no modern commercial enter¬ 
prise directly affects so many persons in all walks 
of life as does the insurance business. Insurance 
touches the home, the family, and the occupation or 
the business of almost every person in the United 
States/ ’ 

In United States v. American Trucking Associations , 310 
U. S. 534, 542, 60 S. Ct. 1059, 84 L. Ed. 1345, the Supreme 
Court reviewed the rules of statutory construction: 

*■* In the interpretation of statutes, the function 
of the courts is easily stated. It is to construe the 
language so as to give effect to the intent of Con¬ 
gress. There is no invariable rule for the discov¬ 
ery of that intention. To take a few^ words from 
their context and with them thus isolated to at¬ 
tempt to determine their meaning, certainly would 
not contribute greatly to the discovery of the pur¬ 
pose of the draftsmen of a statute, particularly in a 
law drawn to meet many needs of a major occupa¬ 
tion. 

“There is, of course, no more persuasive evi¬ 
dence of the purpose of a statute than the words by 
which the legislature undertook to give expression 
to its wishes. Often these words are sufficient in 
and of themselves to determine the purpose of the 
legislation. In such cases we have followed their 
• plain meaning. When that meaning has led to ab¬ 
surd or futile results, however, this Court has look- 




ed beyond tbe words to the purpose of the act 
Frequently, however, even when the plain meaning 
did not produce absurd results but merely an un¬ 
reasonable one ‘plainly at variance with the policy 
of the legislation as a whole’ 20 this Court has fol¬ 
lowed that purpose, rather than the literal words. 21 
When aid to construction of the meaning of words, 
as used in the statute, is available, there certainly 
can oe no ‘rule of law’ which forbids its use, 22 how¬ 
ever clear the words may appear on ‘superficial 
examination.’ 23 The interpretation of the mean¬ 
ing of statutes, as applied to justiciable controver¬ 
sies, is exclusively a judicial function. This duty 
requires one body of public servants, the judges, 
to construe the meaning of what another body, the 
legislators, has said. Obviously there is danger 
that the courts’ conclusion as to legislative pur¬ 
pose will be unconsciously influenced by the judges’ 
own views or by factors not considered by the en¬ 
acting body. A lively appreciation of the danger 
is the best assurance of escape from its threat but 
hardly justifies an acceptance of a literal interpre¬ 
tation dogma which witholds from the courts avail¬ 
able information for reaching a correct conclu¬ 
sion. 24 Emphasis should be laid, too, upon the nec¬ 
essity for appraisal of the purposes as a whole of 
Congress in analyzing the meaning of clauses or 
sections of general acts. A few words of general 
connotation appearing in the text of statutes 
should not be given a wide meaning, contrary to a 
settled policy, ‘excepting as a different purpose is 
plainly shown.’ 25 

• • • • • 


“ 20 Ozawa v. United. States, 260 U. S. 178, 194. 

21 Helvering v. Morgan's, Inc., 293 U. S. 121, 126; Johnson v. 
Southern Pacific Co., 196 U. S. 1, 14; Popovici v. Agler, 280 TJ. S. 
379; Smiley v. Holm, 285 U. S. 355; Williams v. United States, 289 
TJ. S. 553; Maurer v. Hamilton, supra, pp. 612, 615. 

22 Boston Sand & Gravel Co. v. United States, 278 TJ. S. 41, 48. 

23 Helvering v. New York Trust Co., 292 TJ. S. 455, 465. 

24 Cf. Committee on Ministers’ Powers Report (Cmd. 4060, 
1932), p. 135. 

25 United States v. Jefferson Electric Co., 291 TJ. S. 386, 396; 
United States v. Arizona, 295 U. S. 174, 188,191; Keifer & Keijer v. 
R. F. C., 306 TJ. S. 381, 394; Ozawa v. United States, supra.” 
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Here the District Court interpreted the renewal section of 
the Fire and Casualty Act (Sec. 35-1339, D. C. Code 1940, 
supra) as follows: 

1 ‘Section 35-1339, D. C. Code 1940, relating to 
the renewal of insurance licenses, in its reference 
to Section 35-1336, D. C. Code, 1940, must be con¬ 
strued in such manner as to carry out the intent of 
Congress to protect the public interest in the is¬ 
suance of insurance licenses. The administrative 
interpretation of Section 35-1336, following the 
legislative history of the Act approved October 9, 
1940, of which that section is a part, is that on the 
renewal of insurance agents ’ licenses, the company 
requesting the appointment of such agents must 
certify to the defendant Superintendent that per¬ 
sons designated by it as prospective agents are 
trustworthy and worthy of a license. In deter- ■ 
mining whether or not to renew insurance licenses 
the defendant Superintendent is not required to ac¬ 
cept blindly the certification of the insurance com¬ 
panies as to the trustworthiness of prospective li¬ 
censees. The crux of Section 35-1336 is that 
“ 1 * * * Following such examination the Super¬ 
intendent shall issue such license as may be ap¬ 
plied for when he is satisfied that the person to be 
licensed is (a) competent and trustworthy, and 
intends to act in good faith in the capacity involved 
in the license applied for * * * ’ 

“The administrative interpretation of Section 
35-1336 by the defendant Superintendent is not only 
entitled to great weight by a court in a proceeding 
of this character but independent of the adminis¬ 
trative interpretation the court concludes that such 
interpretation is reasonable and correct.” (Ap¬ 
pellant’s App. 33; Tr. 473) 

«» ' * 

Appellant attacks this interpretation as erroneous, con¬ 
tending that the renewal section must be construed to mean 
that “ * * # the Superintendent was required to issue such 
(renewal) license in the absence of proof or facts bringing 



this case within one of the bases for a denial # • • ” (Ap¬ 
pellant’s Br. p. 13); that the refusal by the Superintendent 
to renew a license “ * • ' when he, personally, is satisfied 
that an applicant for renewal is not ‘trustworthy’ is to deny 
to such applicant due process of law and to deprive him of 
valuable property and established rights in violation of 
constitutional safeguards.” (Appellant’s Br. p. 25). 
(Emphasis supplied). 

The purpose of Congress to protect the public interest 
was specifically stated in the Fire and Casualty Act. In 
Sec. 2 (Sec. 35-1305, D. C. Code, 1940) Congress empowered 
the Superintendent of Insurance to refuse to issue a certi¬ 
ficate of authority to transact business in the District to any 
company “ * • * if the issuance or renewal of such certifi¬ 
cate would adversely affect the public interest.” In Sec. 3 
(Sec. 35-1306, D. C. Code 1940) Congress authorized the 
Superintendent to revoke a certificate of authority when 
any company’s condition is such that its further transac¬ 
tion of business in the District “ • • * would be hazardous 
to its policy-holders or creditors in the District, or to the 
public; * * * ”. 

' 

The intent of Congress to protect the public against the 
schemes and subterfuges of untrustworthy insurance agents 
could not be more emphatically stated. In the license sec¬ 
tion (Sec. 35-1336, D. C. Code, supra) Congress not only 
requires that a comphny desiring the appointment of an 
agent shall certify that a prospective licensee has a good 
business reputation, is trustworthy and is worthy of a li¬ 
cense but requires that the Superintendent before issuing a 
license shall satisfy himself that such applicant is com¬ 
petent, trustworthy and intends to act in good faith under 
the licenses applied for. In addition Congress required 
that brokers post bonds to protect the public against fraud 
and dishonesty and enumerated some half dozen specific 
violations of law or insurance ethics as grounds for denial 
of license. 
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In Sec. 35-1336 Congress provided that “ # * * Before the 
Superintendent shall issue a license # * # (Emphasis 
supplied). Webster’s New International Dictionary defines 
the letter “a” as meaning 

“any; each; every; as, a man who will do that 

ought to be arrested.” 

The ordinary meaning of the language used by Congress is 
that the issuance of every license, both original and re¬ 
newal, is conditioned upon the applicant meeting the re¬ 
quirements of good reputation and integrity. 

Licenses under the Fire and Casualty Act are annual, and 
not permanent licenses. Under Sec. 35-1337, supra, all 
licenses expire on the 30th day of April of each year. Sec. 
35-1339, supra, provides that renewal licenses “ * # * shall 
be issued by the Superintendent upon application in writ¬ 
ing by the applicant for any such license * * * ”. The por¬ 
tion of Sec. 35-1336, supra, omitted from Appellant’s quota¬ 
tion, (Appellant’s Br. pp. 2 and 11) provides that “ * # * 
The person to whom the license may be issued shall file 
sworn answers to such interrogatories as the Superintend¬ 
ent may require on forms furnished by the Superintend¬ 
ent.” These interrogatories and the answers thereto under 
oath, together with the certificate of the appointing com¬ 
pany, constitute the application for license. Under Ap¬ 
pellant’s construction of the Act these provisions of Sec. 
35-1336 and 35-1337 are meaningless. According to Ap¬ 
pellant, the Superintendent must annually obtain the sworn 
statements in writing from the applicant, and the certificate 
from the insurance company, but having received them he 
must ignore them. If he reads them it is a mere waste of 
time; for, according to Appellant, Congress prohibited him 
from acting on any discrepancies he may note, even if, as in 
this case, the certificate of the insurance company is con¬ 
tradicted by evidence in the possession of the Superintend¬ 
ent. According to Appellant, the annual license which it 
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originally obtained ripened into a perpetual license—in 
Appellant’s case into a perpetual license to cheat its cus¬ 
tomers (Appellant’s App. 34). Such was not the intent of 
Congress. When Congress' provided that the Superin¬ 
tendent should issue a license, i.e., any and every license, 
only when he is “satisfied that the person to be licensed 
is competent and trustworthy” it meant that the Superin¬ 
tendent, and not an insurance company, should be so satis¬ 
fied. 

Any doubt as to the intent of Congress is dispelled by 
looking “ * • * to the reason of the enactment and (inquir¬ 
ing) into its antecedent history • * * ” Helvering v. New 
York Trust Co., 292 U. S. 455, 465; United States v. Ameri¬ 
can Trucking Co., supra. 

The Fire and Casualty Act originated as H. R. 9722, 76th 
Congress, 3d Session. In Report No. 2143 on that bill the 
House District Committee on May 10,1940 stated one of the 
purposes of that bill as follows: 

“WTiile the Life Act gives to the superintendent 
very broad powers in regulating the business of 
life insurance in the public interest, the Marine Act 
gives only limited powers in the regulation of the 
business of fire and casualty insurance. For ex¬ 
ample, under the present law the superintendent is 
required to issue a fire and casualty agent’s license 
to any applicant who is prepared to pay the pre¬ 
scribed license fee, even though such applicant is 
known to be entirely ignorant of the insurance 
business, wholly dishonest, and in every respect 
untrustworthy. Under the Life Insurance Act 
such person would in the public interest be denied a 
license. The proposed bill would establish the 
same standards for fire and casualty insurance as 
the Life Act now provides for life insurance.” 

By every test, the District Court’s interpretation of the 
Fire and Casualty Act was correct. 
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: • in 

Appellant Had Due Process of Law. 

Upon receipt of the affidavit of S. W. Bntler Appellee 
advised Appellant by his letter of April 26, 1950, that he 
would not renew Appellant’s license until Appellant satis¬ 
fied him that it is trustworthy (Appellant’s App. 7-12). 
Obviously, the information upon which Appellee acted was 
not in his possession “for many weeks prior to the time for 
renewal” as stated by Appellant on page 32 of its brief. 
The affidavit of Butler was executed April 24, 1950 (Ap¬ 
pellant’s App. 12). 

Shortly thereafter Appellee held an informal conference 
with Appellant’s officers and counsel. At this conference 
Appellant submitted to Appellee the so-called “affidavits of 
its principal officers” to which Appellant refers in its brief 
at page 33. Copies of those “affidavits” were certified to 
this Court as Appellant’s Exhibits 3 and 4. Examination 
thereof shows that they were “Subscribed and Sworn to” 
before “Harry M. Carrow, Notary Public, D. C.” Harry 
M. Carrow, Appellant’s collection manager, was found by 
Judge Letts to have • falsely represented himself to be 
a notary public in and for the District of Columbia and to 
have falsely certified to the acknowledgment of many docu¬ 
ments for Appellant (Appellant’s App. 25). Following the 
informal conference Appellee again refused to renew Ap¬ 
pellant’s license. 

The informal conference held by Appellee did not purport 
to be a due process hearing, and under the decision of this 
Court in Jordan v. American Eagle Fire Ins. Co ., 83 U. S. 
Ct. App. D. C. 192, 197, 169 F. 2d 281, it was not required 
to be. There, in pointing out “That Congress did not in¬ 
tend to require a quasi-judicial hearing when it required an 
investigation” in the Rating Act, this Court cited Section 
35-1340 as an example of the language employed by Con¬ 
gress when it did require a hearing, as follows: 
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“ * * 1 Most significant is Section 35-1340, which 
provides: 

“ ‘The Superintendent may revoke, suspend, or 
refuse to renew the license of any policy-writing 
agent, soliciting agent, broker, or salaried company 
employee when and if, after investigation , it ap¬ 
pears conclusively to the Superintendent that any 
license issued to such person was obtained by fraud 
or misrepresentation, * * *. 

« 

“ ‘Before the superintendent shall revoke or sus¬ 
pend the license of any such person he shall give 
to such person an opportunity to be fully heard , 
and to introduce evidence in his behalf.* (Italics 
supplied.) 

“In this last-quoted section Congress provided 
for an ‘investigation’, and then, when it meant also 
to require a hearing, it said so.” 

Very definitely Congress did not say that a hearing is re¬ 
quired before the Superintendent may refuse to renew 
the license of any policy-writing agent. 

Appellant proceeded under the terms of Sec. 35-1349, 
supra, which provides that anyone affected by an order of 
Appellee may contest the validity of that order by “appeal 
or through any other appropriate proceedings”. It brought 
this action for mandatory injunction to compel Appellee 
to issue a license to Appellant. After a trial de novo, Ap¬ 
pellant now asks this Court to reverse the judgment of 
the District Court on the ground that the informal confer¬ 
ence held by Appellee did not afford Appellant due process 
of law. 


“It is also established that where the requisite 
due process hearing is not included in the legisla¬ 
tive or administrative process, it may be adequate¬ 
ly supplied by a judical proceeding in which new 
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evidence may be supplied and full opportunity af¬ 
forded for exploration of the bases of the disputed 
order.’ ’ , 

Jordan v. American Eagle, supra, and cases 
cited therein. 

Appellant elected to bring this action for mandatory in¬ 
junction. It had a trial de novo. It called Appellee as its 
witness and offered other evidence in support of its allega¬ 
tion that it is in fact trustworthy, cross-examined the wit¬ 
nesses Nottingham and Butler, upon whose statement and 
affidavit, respectively, Appellee had acted, and offered evi¬ 
dence to rebut that offered by Appellee. It had due process 
of law in full measure. 

IV 

Appellee’s Action Was Not Arbitrary. 

In its complaint in this case Appellant alleged: 

“8. The determination by the defendant that the 
plaintiff is untrustworthy is without basis in law or 
fact and is arbitrary and capricious.” 

After trial de novo, in the course of which Appellant deve¬ 
loped the arguments here presented and cross-examined 
the witnesses upon whose statement and affidavit, respec¬ 
tively, Appellee had acted, Judge Letts in his opinion, ante, 
held: 

44 • • • it should be settled that the Court finds that 
the evidence preponderates in favor of the defend¬ 
ant.” 

Under these circumstances, Appellant’s attack upon the 
action of Appellee is merely an attempt to avoid the deter¬ 
mination of the District Court. 

On page 37 of its brief Appellant asserts: 
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“The affidavit of Butler involved a transaction 
taking place in March of 1949/ ’ 

Appellant then points out that in May, 1949 Appellee issued 
to Appellant a license, and argues that for Appellee to go 
back and dig up skeletons prior to May, 1949 is arbitrary. 

Appellant’s argument is not supported by the facts. 
The Butler transaction did not “take place” in March of 
1949. True, Butler obtained a loan from Appellant in 
March, 1949, and at that time Appellant violated the in¬ 
surance law by failing to furnish Butler the policy of in¬ 
surance for which he was charged by Appellant. But the 
transaction, by its terms, was one which covered a period of 
eighteen months. Butler’s automobile was involved in an 
accident in January, 1950, and it was after that accident 
that Appellant again falsely represented to Butler that his 
car was insured and, that an insurance adjuster would have 
it repaired. The transaction did not take place, in the sense 
of consummation, until some time in March, 1950, when 
Appellant finally divulged to Butler the fact that the in¬ 
surance for which he had been paying since March, 1949, did 
not exist. Butler’s affidavit, setting forth these facts, was 
not executed until April 24,1950. For Appellee to act upon 
receipt of that affidavit can hardly be said to be digging up 
skeletons. 

Appellant’s argument that by accepting a penalty in Feb¬ 
ruary, 1950 for violations of law committed prior to that 
date Appellee is estopped to take action on violations of 
law which are brought to his attention subsequently is even 
more novel. Appellant’s question, 

“Is it conceivable that appellant’s president would 
engage in conversation with a public official and 
state that he was going to act in a manner such as 
that related after having just paid a penalty?” 

is best answered by the record. Not only did Appellant en¬ 
gage in the insurance business after the expiration of its 
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license—see the Beaner and Jones transactions, Findings 
Nos. 20 and 21, (Appellant’s App. 25-28) but Appellant ad¬ 
vertised over the radio that it was so engaged. Appellee’s 
App. 42. In Khoury v. Board of Liquor Control, 81 N. E. 
2d 634, upon which Appellant relies, the licensee had dis¬ 
continued the practices upon which the Board acted. Here, 
after expiration of the license and even up to the eve of 
trial. Appellant was actively violating the law. 

V 

The Findings of Fact and Conclusions of Law Are Supported 
by the Evidence and Provide a Basis for Decision. 

In point IV of his brief, Appellant challenges the find¬ 
ings of fact and conclusions of law. It is important to note 
that this challenge goes merely to the “form, materiality, 
and relevancy of the findings and conclusions of law.” It is 
significant that Appellant makes no plea for an examina¬ 
tion of the factual basis of the findings and conclusions. It 
thus appears that it concedes that there is evidence in the 
record to justify the findings and conclusions. Had this 
been challenged, Appellee could readily demonstrate the 
factual basis for the findings and conclusions. 

Appellant relies on two cases which may easily be dis¬ 
tinguished. In Brown Payer Mill v. Irvin, 134 F. 2d 337, 
the issue with which the Court was confronted was very 
different from the issue in the instant case. There, the 
question involved was whether or not the parties had en¬ 
tered into an agreement respecting a commission on the 
purchase of land, and whether such agreement was in force 
and effect at the time of the transaction. Manifestly, such 
issues are less complex than those involved in the instant 
case in which Appellant sought in a trial de novo to con¬ 
vince the lower court that it was trustworthy, worthy of a 
license, and that it would act in good faith in transacting 
insurance business under the license. To present this 
Court with an adequate picture of the underlying facts 
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npon which the ultimate facts were based in the trial be- ,■ 
low, 3 it was believed necessary and desirable to set forth 
the underlying facts in considerable detail. It is also per¬ 
tinent to note that in the Brown case, supra, the Appellant 
did challenge the evidentiary basis for the findings and 
conclusions. 

In the second case relied upon by Appellant in the fourth 
section of its brief, Petterson Lighterage & T. Corp. v. New 
York Central R. Co., 126 F. 2d 992 Judge Hand discussed 
the admiralty rule with reference to findings of fact. It is 
interesting to note that although the reviewing court con¬ 
sidered the findings made by the trial court to be “discur¬ 
sive”, the decision below was affirmed and reference was 
made to a dozen or more admiralty cases in which the gen¬ 
eral rule was followed. That is to say, the decision below 
will not be reversed unless it is against the evidence. 

This Court, in Schilling v. Schivitzer-Cummins Cp., 79 
U. S. App. D. C. 20, 142 F. 2d 82, clearly stated the rule 
with reference to findings of fact as follows, at page 84: 

“ • • • The ultimate test as to the adequacy of 
findings will always be whether they are sufficiently 
comprehensive and pertinent to the issues to pro¬ 
vide a basis for decision, and whether they are sup¬ 
ported by the evidence. * 0 # ” 

VI 

The Transcript of the Informal Conference was Properly 

Excluded. 

During the course of the trial, appellant sought to im¬ 
peach its own witness, Appellee, by using the so-called 
transcript of proceedings at the informal conference held 
by Appellee. The basis for the ruling of the Trial Judge, 
excluding this so-called transcript, was in the testimony 

3 Saginaw Broadcasting Co. v. Fed. C. Com’n, 68 App. D. C. 282, 96 F. 2d 
554. 
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of the stenographer who was present at the conference and 
made notes of what transpired. This stenographer testi¬ 
fied that she was not a court reporter and further that she 
could not say that the so-called transcript was accurate or 
complete for the reason that it contained a great number 
of omissions (Tr. 209, 219) and that the transcript, as she 
typed it, was inaccurate (Tr. 224, 226). 

For the Court, under these circumstances, to have ad¬ 
mitted the so-called transcript in evidence would have been 
patently erroneous. 


CONCLUSION 

It is respectifully submitted that the judgment of the 
District Court was correct and should be affirmed. 

Veen on E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation Counsel, 
D. C., 

Oliver Gasch, 

Assistant Corporation Counsel, D. C., 
Attorneys for Appellee, 

District Building, 

Washington 4, D. C. 
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APPENDIX 


Plaintiff’s Exhibit No. 7 Def’t Ext. No. 28 for idntf. 
Filed Jan. 2 1951 Harry M. Hull, Clerk 

DI-lll 

(To be filled out by a person, firm or corporation whose 
principal place of business or residence is located in the 
District of Columbia.) 

FIRE AND CASUALTY 

POLICY-WRITING AGENT AND/OR BROKER’S 

APPLICATION 

For the License Year Ending April 30, 1951 
To the Department of Insurance of the District of 
Columbia: 

The undersigned hereby makes application to qualify for 
license as an insurance, Agent or Broker or both as pro¬ 
vided by an Act of Congress, Public 824, 76th Congress, 
and for that purpose submits the following verified state¬ 
ments and answers to the questions contained in this blank: 

1. State whether applicant is an individual, firm, partner¬ 
ship, or corporation: Corporation 

2. State full name and business address of applicant: 
Columbia Auto Loan Inc., 2221 14th Street, N. W.; 
Washington, D. C. 

3. If applicant is an individual, give residence address: 

4. If applicant is a firm, partnership, or corporation, give 
full names and titles of all partners, members, officers, 
directors or stockholders who are actively engaged ( de¬ 
signated to act and/or solicit ) in the business of appli¬ 
cant. 

Full Name Title Residence Address 

Sol. A. Simmons Treasurer 

Note. —Those listed above must sign Affidavit on reverse side of application. 
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5. If applicant is a policy-writing agent, give name of em¬ 
ployee or person, if any, who actively functions through 
applicant’s district office, and who has company au¬ 
thority to sign but not to solicit policies written by the 
applicant:_ 


6. If applicant is a policy-writing agent and desires to be 
licensed as broker, list names of persons entered under 
Item No. 4 who will act under broker’s license: 


7. If applicant is a partnership or firm, give date of forma¬ 
tion: _ 

8. If applicant is a corporation, give date of incorpora¬ 
tion, and name of state in which incorporated: 

Date of incorporation_State of incorporation_ 

9. Is individual applicant, or firm applicant, or any firm 
member listed under Item No. 4, delinquent in the pay¬ 
ment of any balances or otherwise indebted to any in¬ 
surance agent, broker or company for policies written, 
placed or renewed more than ninety (90) days prior to 

the date of this application?_ 

If so, give name of agent, broker or company, amount 
of delinquency or indebtedness, what per centage of 
such balances have been collected from assureds, and 
all other particulars:_ 


10. Were you ever charged with any irregularities in money 

transactions?_No___ 

If so, give full particulars: 

MAKE CHECK PAYABLE TO COLLECTOR OF 

TAXES, D. C. 



(Rubber Stamp) 

Received Apr. 28, 1950 
Department of Insurance, D. C. 


11. Were you licensed as insurance agent _yes_ or in¬ 
surance broker_yes_during the immediately preced¬ 

ing license year by the Department of Insurance of the 
District of Columbia?_yes_ 

12. If license as applied for is issued, in what particular 

class or classes of insurance will you be principally 
engaged?_Automobile_ 

13. If you were licensed during the past license year, was 

any part of your insurance commissions paid or al¬ 
lowed, either directly or indirectly, to an unlicensed 
person, firm or corporation?__If so 

(Yes or No) 

explain:_ t _ 

14. Have you ever been refused a license to act as an in¬ 

surance agent, broker, solicitor or company represen¬ 
tative, or has a license to act as such ever been suspend¬ 
ed or revoked by the Department of Insurance of the 
District of Columbia, or any State Insurance Depart¬ 
ment? _If so, give full particulars:_ 


15. Are you familiar with the insurance laws of the District 

of Columbia, and also with the provisions, terms and 
conditions of the contracts you propose to sell?_yes._ 

16. Have you ever been convicted of any crime?_no_ If so, 

give full particulars:_ 


17. If you are not at present engaged in the insurance 
business, what experience in such business or what in¬ 
structions have you had in the kind or kinds of business 
you propose to transact_previous insurance experi¬ 
ence in the District_ 
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18. In what business have you been engaged during the 
past two years Explain fully:_ 


19. -If you are at present employed or otherwise engaged in 
any vocation other than the insurance business, give 
name, address and business of employer, state capacity 
in which employed, and state portion of time devoted 

to such other business:_Columbia Auto Loan Inc. 

Treasurer (90%)_ 

20. If you are at present employed or otherwise engaged 

in any vocation other than the insurance business, will 
any part of your insurance commissions be paid or al¬ 
lowed either directly or indirectly to employer?_ 

will receive total commission as treasurer_ 

21. Will more than 25% of your commission income result 
from policies on which you on your own account pay or 

. are to pay the premiums, or on which the premiums 
are paid or to be paid by any person who receives or is 
to receive any benefit, direct or indirect, from the com¬ 
missions obtained, or on which the premiums are paid 
or to be paid by any partnership, association or cor¬ 
poration of which you are a member?_no_ 

Washington 

District of Columbia, ss: 

The undersigned certifies that the foregoing statements 

are true to the best of his knowledge and belief. 

Sol A. Simmons 

(Signature of Applicant) 

(Signature of all persons listed under Item No. 4 on 
reverse side. 



Sworn and subscribed to before me this 27 day of April, 
1950. ."" 


(Notarial Seal) 

William 0. Patchen 

(Notary Public) 

My commission expires April 14, 1953 

Def’t Ext. No. 28a for idntf. 

Department of Insurance DI-112 

District of Columbia 

POLICY-WRITING AGENT’S APPOINTMENT 

(Must be filed annually with agent’s license application) 
License Year Begins May 1st 

Agency appointment for _Columbia Auto Loan, Inc., 

2221 14th Street, N. W., Washington, D. C. 

(If agency is a firm, partnership, or corporation, give full 
name, addresses of all members actively engaged in the 
business of the applicant (see question No. 4 on form 
DI-111)* including name of employee or person having 
authority to sign but not solicit policies oh behalf of 
agency.) 

Full Name Title Full Name Title 
Sol A. Simmons treasurer 


* Name of Employee or Person Authorized to sign Policies but not Solicit. 
For such persons there shall be charged a fee of $1.00 per year for each com¬ 
pany whose policies such person is authorized to sign. 

* ___ ’ _ 

*_ 

To The Department of Insurance of the District of 
Columbia: 
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THE BANKERS MUTUAL INSURANCE COMPANY 

(Name of Insurance Company) 

OF THE DISTRICT OF COLUMBIA 

Hereby certifies as follows regarding each person named 
above: 

(a) That he is a resident of the District, or that his prin¬ 
cipal office for the conduct of business as a policy-writ¬ 
ing agent is in or will be maintained in the District; 

(b) That he is personally known to the person making the 
certification; 

(c) That he has had experience or instructions necessary to 
the proper conduct of the kind or kinds of business to 
which the license is to extend; 

(d) That he has a good business reputation, is trustworthy, 
and is worthy of a license; 

and that it has Appointed, Constituted and Commis¬ 
sioned said agency its agent for the transaction of its 
authorized business in the District of Columbia until 
the 30th day of April, 1951 

Dated at Washington, D. C. this 26th day of April 1950 
BANKERS MUTUAL INSURANCE COMPANY 

(Name of Company) 

By M. Lewis, Secretary 
(Add Title) 

This form when completed must be forwarded By the 

Agent to the Department of Insurance, D. C. 
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Def’t Ext. No. 25 for idntf. 

FILED Jan 4, 1951 HARRY M. HULL, Clerk 

S. DEWEY GOTTLIEB, President Telephone 

S. A. SIMMONS, Treasurer ADams 1572 - 3553 

M. L. KRAFT, Secretary 

COLUMBIA CREDIT COMPANY 

AUTOMOBILE FINANCING 
2221 Fourteenth Street, N. W. 

Washington 9, D. C. 

May 19, 1950 

Carroll Beaver 

1718^ Tenth Street, N. W. 

Washington, D. C. 

Dear Sir: 

This is to advise you that we have been unable to pur¬ 
chase the insurance as described on the Bill of Sale and 
worksheet which we received from the Columbia Motors, 
Inc. at the time we purchased your contract from them. 

You will kindly contact the undersigned is connection with 
the repurchase of your contract from us or agree to accept 
the deal on the basis that there is no insurance involved. 
We are reluctant to tell you this at this time, but there is 
nothing we can do about it unless you can make the arrange¬ 
ments as stated herein. 

Unless we hear from you to the contrary, we shall as¬ 
sume that you are acquainted with the contents of this letter 
and agree that you understand that there is no insurance 
in connection with your automobile. 

Very truly yours, 

COLUMBIA AUTO LOAN, INC. 

By S. A. Simmons (R. B.) 

S. A. Simmons, Treasurer. 

SAS :rb : 



We will refund the cost of above mentioned policy to pur¬ 
chaser at maturity of contract or at time of purchasing in¬ 
surance by him. 

S. A. S. 

Def’t Ext. No. 26 for idntf. 

FILED JAN 4 1951 HARRY M. HULL, Clerk 

S. DEWEY GOTTLIEB, President Telephone 

S. A. SIMMONS, Treasurer ADams 1572 - 3553 

M. L. KRAFT, Secretary 

COLUMBIA CREDIT COMPANY 

AUTOMOBILE FINANCING 
2221 Fourteenth Street, N. W. 

Washington 9, D. C. 

May 19,1950 

Samuel L. Jones 

309 Nineteenth Street, N. E. 

Washington, D. C. 

Dear Sir: 

This is to advise you that we have been unable to pur¬ 
chase the insurance as described on the Bill of Sale and 
worksheet which we received from the Columbia Motors, 
Inc. at the time we purchased your contract from them. 

You will kindly contact the undersigned in connection 
with the repurchase of your contract from us or agree to 
accept the deal on the basis that there is no insurance in¬ 
volved. We are reluctant to tell you this at this time, but 
there is nothing we can do about it unless you can make the 
arrangements as stated herein. 

Unless we hear from you to the contrary, we shall as¬ 
sume that you are acquainted with the contents of this letter 
and agree that you understand that there is no insurance 
in connection with your automobile. 

Very truly yours, 

. COLUMBIA AUTO LOAN, INC. 

By S. A. Simmons (R. B.) 

S. A. Simmons, Treasurer. 


SAS :rb 


Def’t Ext. No. 15 for idntf. 

FILED JAN 4, 1951, HARRY M. HULL, Clerk 
COLUMBIA AUTO LOAN SCHEDULE 

WWDC 


PERIOD FROM MAY 1,1950 thru JUNE 6 ,1950 


May 1 

4:24 P.M. 

2 

3:29 P.M. 

3 

2:45 P.M. 

4 

1:29 P.M. 

5 

11:59 A.M. 

6 

12:44 P.M. 

8 

4:26 P.M. 

9 

2:27 P.M. 

10 

1:29 P.M. 

11 

8:24 P.M. 

12 

12:00 Noon 

13 

12:45 P.M. 

15 

4:20 P.M. 

16 

2:29 P.M. 

17 

11:59 A.M. 

18 

12:14 P.M. 

19 

2:45 P.M. 

20 

12:58 P.M. 

22 

12 KX) Noon 

23 

12:14 P.M. 

24 

2:43 P.M. 

25 

12:14 P.M. 

26 

2:47 P.M. 

27 

12:44 P.M. 

29 

4:14 P.M. 

30 

12:14 P.M. 

31 

11:59 A.M. 

June 1 

2:26 P.M. 

2 

2:25 P.M. 


9:34 P.M. 

9:45 P.M.. 

4:50 P.M. 

3:28 P.M. 

2:43 P.M. 

8:41 P.M. 

4:45 P.M. 

3:27 P.M. 

‘2:44 P.M. 

8:52 P.M. 

11:40 P.M. • 

11:28 P.M. 

12:35 A.M. 

11:32 P.M. 

12:20 A.M. 

12:00 Midnite 
11:29 P.M. 

12:34 A.M. 

11:30 P.M. 

12:00 Midnite 
12:15 A.M. 

11:40 P.M. 11:59 P.M. 

12:10 A.M. 11:59 P.M. 

11:29 P.M. 

11:29 P.M. 

12:20 A.M. 
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5 2:29 P.M. 12:09 A.M. 

6 12:14 P.M. 11:29 P.M. 

Plaintiff’s Exhibit No. 15A 
COPY 

I. T. COHEN ADVERTISING 

L T. Cohen BUILDING—519 Sixth Street, N. W., Wash¬ 
ington 1, D. C. 

Telephone 
STerling 3333 

COLUMBIA AUTO LOANS INC. 

STATION WWDC 
SPORTS PARADE & LOWE 
THURSDAY, APRIL 13, 1950 

Do you need a quick cash auto loan! Then cheer up friend 
... Uncle Bill and Uncle Dave at Columbia Auto Loans will 
be glad to lend you a helping hand! Yessir, Uncle Bill and 
Uncle Dave will see that you get all the cash you need . . . 
in a hurry. Just call ’em at Adams 6429 ... or drive right 
in at 14th and Florida Avenue, N. W. for immediate service 
... service that’s friendly and confidential! Columbia Auto 
Loans can give you a $100 loan or a $2500 loan at the drop 
of a hat! Yes, they can make loans others have to refuse 
. . . loans for whatever purposes you need, bills, vacations, 
taxes, home repairs, anything. And, at Columbia Auto 
Loans you can get a low 6 percent interest loan ... all dis¬ 
counted and insurance . . . You pay only for the length of 
time you need the loan. Proportionate interest gladly re¬ 
funded should you find it convenient to pay sooner than 
planned. No waiting ... no red tape. Columbia Auto 
Loans also finances private sales. Remember . . . for the 
friend you need ... and the cas you need ... see Uncle Bill 
or Uncle Dave at Columbia Auto Loans . . . corner of 14th 
and Florida Avenue in Northwest Washington. Call Adams 
6429 . . . Adams 6429. 
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Ittiteit States (Emtrt of Appeals 

Foe the District of Columbia Circuit 


No. 10,901 


Columbia Auto Loan, Inc., a corporation, 

Appellant, 

v. 

Albert F. Jordan, Superintendent of Insurance of the 

District of Columbia, 

Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANT 


L 

Appellee Cannot Rely on Equitable Principles in 

Present Case 

The appellee, in his brief, attempts to deny to appellant 
the right to a review of the validity of appellee’s action 
on the ground that a mandatory injunction will not issue 
to promote a wrong and that appellant comes into equity 
with unclean hands. It is submitted that appellee’s argu- 
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ment fails because it is based upon two erroneous premises: 
First, that the action brought by appellant is purely one 
for equitable relief, and second, that the trial court denied 
relief on equitable principles. 

This appeal was brought under the authority of Sec. 
35-1349, D. C. Code 1940, which grants to any person af¬ 
fected by an order of the Superintendent of Insurance the 
right to ‘ 4 contest the validity of the same in any court of 
competent jurisdiction by appeal or through any other 
appropriate proceedings.” (italics supplied) In this case 
appellant, in its complaint, prayed that the “action and 
order of the Superintendent of Insurance be reviewed by 
this (District) Court and be set aside as contrary to law 
and fact.” The intendment of this prayer, and it is sub¬ 
mitted that the same is clear from the language of the 
prayer, was to appeal from the decision of the Superin- 
i tendent which appellant contended below and contends in 
this Court was contrary to the clear and unambiguous 
language of the insurance law. In its complaint appellant 
also requested the lower court to compel the Superintendent 
to grant appellant its application for a renewal of its in¬ 
surance license “as required by law.” Such action as 
requested which, as stated, was “required by law,” would 
necessarily be the consequence of an appeal from the ac¬ 
tion of the Superintendent if appellant’s contention that he 
acted contrary to law was correct. This is no different 
than an appeal in a criminal case from a denial of a 
judgment of acquittal. If the appeal is determined in 
favor of the defendant this court can direct the lower court 
to enter a judgment of acquittal. That does not make 
an appeal to this Court a suit for mandatory injunction 
any more than the complaint in the trial court in this 
case would be a suit for mandatory injunction as against 
an “appeal” to which any person aggrieved is entitled by 
law. The word “appeal” in Sec. 35-1349 would have no 
meaning as distinguished from the words “other appro- 
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priate proceedings” if as appellee contends all proceedings 
are governed by the same principles. 

Moreover, the trial court did not, at any place in its 
Conclusions of Law, state that it was denying to appellant 
the relief requested on any equitable principle of unclean 
hands or that a court of equity will not issue an injunc¬ 
tion to promote a wrong. If this had been the intent 
of the trial court it could have very easily have made 
such intent clear by stating that it was denying relief on 
that ground. This it did not do. Appellee appears to 
rely upon Conclusion of Law No. 9 (appellants App. 34). 
Apart from the fact that such conclusion states alleged 
facts and not matters of law, and was objected to by ap¬ 
pellant in the trial court on this ground, the trial court 
does not state therein that it dismissed appellant’s com¬ 
plaint on the basis of such alleged facts or that the ap¬ 
pellant was not entitled to relief by reason thereof. If 
this was the intent of the trial court then counsel for ap¬ 
pellant states to this Court that he was misled thereby 
for he did not consider such conclusion to mean what ap¬ 
pellee contends it means. This is borne out by the fact 
that although there is ample basis for such a challenge, 
appellant in its brief filed herein did not request this 
Court to review the evidence to determine whether there 
is any evidentiary support for the Findings of Fact and 
Conclusions of Law, limiting its challenge thereto to form 
rather than to substance, for the reason that appellant did 
not interpret the trial court’s Conclusions of Law to mean 
anything other than that the complaint filed should be 
dismissed because the interpretation of the insurance laws 
by the Superintendent of Insurance was proper and that 
under such interpretation the Superintendent’s action 
should be sustained. 

i 

Furthermore, appellant challenges the appellee’s state¬ 
ment that appellant proceeded in the trial , court by trial 
de novo. Appellant objected to the introduction of any 
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evidence which went beyond that which was before the 
Superintendent at the time he made his decision. 1 

If this Honorable Court interprets the trial court’s Con¬ 
clusions of Law differently than does appellant, and, it 
is submitted, to do so requires the addition of language 
not present, then appellant respectfully challenges, as it 
did below, the Conclusions of Law as well as the Findings 
of Fact and requests this Court to review the same based 
upon the entire record. It is respectfully submitted that 
the transcript of proceedings carefully examined together 
with all exhibits, do not bear out the trial court’s Conclu¬ 
sion No. 9. 

Moreover, the authorities cited by appellee are not in 
point to deny appellant relief on equitable principles. Ap¬ 
pellant has a statutory right to a review of appellee’s 


1 Appellant objected in the court below to the trial court’s con- 
1 elusion that the proceeding below was a trial de novo. See Motion 
to Set Aside Judgment and For New Trial. (Appellant’s App. 
37-A-38-A). Also motion to amend conclusions of law. (35-A- 
36-A). Whether the proceedings below were considered de novo or 
otherwise, appellant did not consider this important until being 
served with appellee’s brief, for as stated in the text above, at no 
point did the trial court say that it was dismissing appellant’s 
complaint on equitable principles. However, it should be noted 
i that appellant did not intend at the hearing to introduce evidence 
other than that which was before the Superintendent. The manner 
of introducing the latter in seeking to review the Superintendent's 
action is cumbersome and not clear, as what was before the Super¬ 
intendent was at no time set forth in any transcript of proceedings. 
Admittedly, there was no hearing before the Superintendent and 
although what took place at an informal discussion was steno- 
graphically transcribed by a member of the Superintendent’s staff, 
when appellant attempted to obtain a transcript thereof and to 
have it produced in court, it was confronted with the feeble answer 
1 that the same was so full of errors that it did not reflect what 
actually took place. Appellant’s proof in the court below therefore 
was an effort to introduce on appeal what was before the Superin- 
! tendent and was not intended, as the trial court was told, to con¬ 
stitute a trial de novo. 
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order. This cannot be defeated in the manner suggested by- 
appellee. 

Appellant respectfully urges this Court to consider the 
basic issue in the case and interpret and properly con¬ 
strue the appropriate sections of the insurance laws per¬ 
taining to the renewal of agents’ and brokers’ licenses. 2 

This matter has never been before this Court for deci¬ 
sion. The interpretation of the applicable provisions of 
law by the Superintendent of Insurance, sustained by the 
trial court, is so contrary to law and so arbitrary that 
to permit such continued interpretation unchallenged, would 
be to countenance government by administrative fiat as 
against government by law. This appeal should be decided 
on the merits of this contention so that proper guideposts 
can be established for the future. 


n. 

Construction of Statute 

It is respectfully submitted that appellee’s argument 
under Point II of its brief attempting to support the 
District Court’s interpretation of the insurance law is, 
ironically, strong support for appellant’s interpretation. 
Apart from the employment of case citations in support 
of the proposition that the insurance business is impressed 
with the public interest, appellee leans strongly on Section 
35-1305, D. C. Code. This section, as readily appears, does 
not pertain to the licensing of agents, brokers or solicitors 
but rather to insurance companies. The rules and provi¬ 
sions of law governing the operation and conduct of fire 
and casualty companies is found in Sections 35-1301 to 
35-1333 inclusive. Statutory provisions pertaining to 


2 Sections 13-1336, 39-1340, D. C. Code. 
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agents awd brokers and the authority of the Superintendent 
of Insurance over such persons is found in Sec. 35-1334 
and subsequent sections. The two categories have been 
separately and distinctly classified by Congress. Conse¬ 
quently appellee’s reference to Sections 35-1305 and 1306 
of the Code serves no purpose for him. On the contrary, 
it is submitted, it substantiates appellant’s interpretation. 

Section 35-1305, D. C. Code empowers the Superintendent 
to issue a certificate of authority to insurance companies 
to engage in business in the District of Columbia, and in 
this respect the Superintendent may “satisfy himself by 
such investigation as he may deem proper or necessary 
that such company is duly qualified under the laws of the 
District to transact business therein, and may refuse to 
issue or renew any such certificate to a company if the 
issuance or renewal of such certificate would adversely 
affect the public interest.” Thus in the case of insurance 
companies, the Superintendent is given the same authority 
in granting renewals as he is in granting original licenses. 
In this respect there can be no question. Congress used 
clear and unequivocal language to give the Superintendent 
of Insurance the same authority in the case of a renewal 
and in that of granting an original license. 

Appellee asks this Court to interpret Section 1336 to 
read like Sec. 1305 by inserting, by judicial interpretation, 
the words “to issue or renew” a license in place of the 
word “issue.” The fact that Congress used such lan¬ 
guage in Section 35-1305 and did not in Section 35-1336, 
both of which sections are part of one general statute, 
boldly bears out and supports all of the arguments ad¬ 
vanced and set forth by appellant in its original brief 
filed in this Court. If Congress intended Section 1336 as 
related to Section 1339, pertaining to renewals of agents 
licenses, to repose in the Superintendent the same au¬ 
thority in the granting of renewals as he has in the issu- 
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ance of original licenses, 1 Congress could have easily 
granted this power as it did in Section 1305. Not having 
intended to do so, it did not say so. 

Moreover, and most significantly, there is no provision 
of law which requires the Superintendent to issue to in¬ 
surance companies renewals of their licenses. Section 35- 
1305 applies to both original and renewals of licenses. 
The Superintendent need make no distinction between them. 
No separate section requires him to issue a renewal. On 
the other hand, in the case of brokers, agents and solicitors, 
the renewal of annual licenses is specifically provided for 
in Section 35-1339 and requires the issuance of a renewal 
subject to specific provisions of other sections. How then 
can the Superintendent administratively, and the trial court 
judicially, hold that the whole of Section 1336 applies to 
renewals. 


On page 24 of his brief appellee states that appellant’s 
construction of Sec. 35-1336 is that the Superintendent 
must annually obtain the sworn statements in writing from 
the applicant, and a certificate from the insurance company 
for whom the agent is to act, and then must ignore these 
things. This is gross misinterpretation of appellant’s 
position. Appellant’s position, contrary to appellee’s ver¬ 
sion thereof, is that the superintendent in cases of renewals, 
cannot require certificates by insurance companies setting 
forth information required in Sec. 1336 and the applicant, 
that is, the broker or agent seeking a renewal of his 
license, need not be required to file sworn answers to 
interrogatories, as appellee suggests, because by clear and 
unequivocal language these provisions of Sec. 1336 do not 


1 This Court’s attention is again called to the testimony of the 
Superintendent in the court below that he has administratively 
interpreted Sec. 1336 to apply—in its entirety—to renewals as 
well as to issuance of original licenses. This administrative inter¬ 
pretation, the trial court stated, influenced him in reaching his 
interpretation of Sec. 1336 (Appellant’s App. 57-A-58-A). 
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apply to renewals but only to the granting of an original 
license. Appellant refers this Honorable Court to its prin¬ 
cipal argument in its original brief. 

On page 25 of appellee’s brief reference is made to 
Report No. 2143 of the House District Committee on the 
Fire and Casualty Act. That part of the report quoted by 
appellee has no reference to renewals of licenses. It ap¬ 
plies to issuance of original licenses to agents. No men¬ 
tion is made of renewals. Again it should be remembered 
that as part of the same Act upon which the District Com¬ 
mittee was reporting is Sec. 35-1305 which specifically 
speaks in terms of the issuance of original licenses or re¬ 
newals of such licenses as applied to insurance companies. 
Having in the same statute employed language in a certain 
manner and having a certain meaning, it is presumed that 
Congress if it had intended another section of the statute 
to have the same meaning, would have employed the same 
language. 

It is respectfully submitted that to sustain the District 
Court’s interpretation of the Fire and Casualty Act as 
contended for by appellee, would be to judicially legislate. 

Respectfully submitted, 

Bebxasd Mabgolitjs, 

Attorney for Appellant. 
1000 Vermont Ave., N. W. 
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PETITION FOB REHEARING 


The appellant, by its attorney of record, petitions the 
Court to grant a rehearing in the above-entitled cause, 
and upon a rehearing and further consideration hereof 
that the judgment entered herein be reversed and entered 
in favor of petitioner, and for grounds of this petition 
states as follows: 

The opinion of this Court rendered on February 21, 
1952 states that the questions presented by this appeal 
“involve matters of procedure and of substance.” It is 
respectfully submitted that the disposition of these ques¬ 
tions by the Court is erroneous. 




With respect to Point I of the opinion, involving the 
right to a dne process hearing, this Court acknowledges 
that a licensee is entitled to such a hearing “in regard 
to non-renewal’ ’ but holds that such hearing need not 
precede the taking of administrative action. In support 
of this the Court relies upon Jordan v. American Eagle 
Fire Insurance Co., 83 U. S. App. D. C. 192, 169 F. 2d 
281. This case involves the rate-making provisions of 
the insurance laws and in that respect prescribed “an 
investigative, or legislative process only.” It did not 
involve, as the present case does, the exercise of the 
judicial function in denying a licensee the right to con¬ 
tinue in business. In extending the rule of the American 
Eagle case to the present one, the Court makes no dis¬ 
tinction between legislative and judicial functions of ad¬ 
ministrative officers which was so clearly explained by 
Mr. Justice Holmes in Prentice v. Atlantic Coast Line Co., 
211 U. S. 210, 226. Being judicial, the administrative act 
must be preceded by notice and hearing as a matter of 
due process, whether the licensing law so requires or not. 
See Japanese Immigrant Case, 189 U. S. 86, 100; see also 
Morgan v.. United States, 304 TJ. S. 1, 14; see also cases 
cited on pages 33 and 34 of appellant’s brief. It is sub¬ 
mitted further that cases such as Bourjois Inc. v. Chap¬ 
man, 301 IT. S. 183 cited in the opinion, do not involve 
the conducting of a “going business under license.” In 
that case, for example, the registration of a cosmetic 
preparation only was involved. As will appear hereafter, 
the importance of a hearing before the administrative 
officer is evident, as a District Court cannot substitute 
its own investigation and findings for that of the admin¬ 
istrative officer, for that has not been conferred upon the 
court but upon the Superintendent of Insurance only. In 
the absence of a hearing before the Superintendent, an 
essential element in Constitutional due process has been 
omitted. 
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With respect to the appellant’s second contention, 
namely, that the District Court erred in conducting a de 
novo trial, appellant submits that its contention as urged 
is the correct one. In disposing of this contention the 
opinion of this Court, beginning on page 5, appears incon¬ 
sistent. The Court first states that if appellant had spe¬ 
cified that it was bringing an “appeal” there might be a 
basis for its contention that there should have been no 
trial de novo. The Court, however, then goes on to say 
that as there is no record for the Court to review—the 
Superintendent not having afforded appellant a hearing— 
“how then could it decide an appeal involving disputed 
issues of fact, on evidence that was ‘unknown and un¬ 
knowable’.” It would appear therefore that the effect of 
the Court’s ruling is that regardless of what appellant’s 
complaint might have been titled, a trial de novo was the 
only procedure available, to the exclusion of an appeal. 
It is submitted that the decision of this Court does not 
settle or establish a proper rule to be followed. 

With respect to the facts of the present case, appellant 
questions the Court’s interpretation of the complaint in 
characterizing it as one for equitable relief. Certainly a 
request that the action and order of the Superintendent 
“be reviewed” and “be set aside as contrary to law and 
fact” speaks in terms of appeal and not in terms of a 
trial de novo. The request that the Superintendent be 
required to grant to appellant its application for a re¬ 
newal and to issue its license as required by law, when 
considered in light of the request for a “review” means 
nothing more than that an order be issued directing the 
Superintendent to act “as required by law.” There is no 
question that this Court is a Court of Appeals. It does 
not hear trials de novo. Yet on numerous occasions in 
its mandates to the District Court it has issued direc¬ 
tives requiring the District Court to act in specific ways 
consistent with the particular opinions and decisions in- 
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volved. Can it fee said that by compelling the District 
Court to comply with law as interpreted by this Court 
that the proceedings before this Court are transformed 
from an appeal to a trial de novo? To state the ques¬ 
tion is to answer it Appellant did nothing more in the 
present case, nor did it intend to do any more. 

The request for relief pendente lite likewise does not 
transform the proceedings from an appeal to a trial de 
novo. For whether the proceedings be determined to be 
either, a going business, pending decision of the District 
Court, is entitled to protection. This Court recognizes 
this, as appears from Note 4 of the opinion. 

In defining the scope of the hearing in the District 
Court in the present case, based on the premise that a 
trial i de novo was not only requested but was proper, 
this Court erroneously holds that facts not relied upon 
by the Superintendent “or perhaps then unknown to him” 
could be established in support of the Superintendent’s 
order. To so hold is to substitute the judgment of the 
District Court for that of the Superintendent of Insur¬ 
ance, contrary to the provisions of the statute. 

Section 1340 of Title 35 of the D. C. Code provides that 
the Superintendent may revoke, suspend or refuse to 
renew a license if “it appears conclusively to the Super- 
tendent” that a licensee has been guilty of some action 
therein designated. In the present case the Superin¬ 
tendent of Insurance did not refuse to renew on the basis 
of Section 1340. His order was based entirely, as was 
admitted in the District Court and as appears from ap¬ 
pellee’s brief, on the finding of the Superintendent that 
appellant was not trustworthy within the meaning of 
Section 1336 of Title 35. This Court, therefore, has now 
ruled that not only can the District Court sustain an 
order of the Superintendent (or any administrative officer 
for that matter) on facts not before the Superintendent 
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but may rely upon a section of the Code involving com¬ 
pletely different grounds and not within the contempla¬ 
tion of the Superintendent. As a matter of fact the 
Superintendent testified, and the same is uncontradicted, 
that the basis upon which he denied appellant a renewal 
of its license constituted no grounds for revocation or 
suspension under Section 1340 and therefore could not in 
his judgment constitute grounds for refusal to renew 
under that section. What this Court has done, therefore, 
is to substitute its own judgment for that of the Super¬ 
intendent even though it is the Superintendent and not 
the Court to whom the pertinent facts must appear “con¬ 
clusively.” In so doing this Court has ignored cases re¬ 
lied upon by appellant as well as others. 1 

In Securities and Exchange Commission v. Chenery 
Corporation, 332 U. S. 194, the Supreme Court stated as 
follows: 

“When the case was first here, we emphasized a 
simple but fundamental rule of administrative law. 
That rule is to the effect that a reviewing court, in 
dealing with a determination or judgment which an 
administrative agency alone is authorized to make, 
must judge the propriety of such action solely by the 
grounds invoked by the agency. If those grounds are 
inadequate or improper, the court is powerless to 
affirm the administrative action by substituting what 
it considers to be a more adequate or proper basis. 
To do so would propel the court into the domain which 
Congress has set aside exclusively for the administra¬ 
tive agency. 

"We also emphasized in our prior decision an im¬ 
portant corollary of the foregoing rule. If the admin¬ 
istrative action is to be tested by the basis upon which 
it purports to rest, that basis must be set forth with 


1 In Jordan v. Artier. Eagle Fire Ins. Co. supra this Court held 
that even on a trial de novo the District Court should “explore the 
evidence upon which the Super, acted, & the reasons & calcula¬ 
tions upon which he reached his conclusions * * 
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such clarity as to be understandable. It will not do 
for a court to be compelled to guess at the theory 
underlying the agency’s action; nor can a court be 
expected to chisel that which must be precise from 
what the agency has left vague and indecisive.” 

In the first Chenery case, 318 U.S. 80, Justice Frank¬ 
furter made the following observation: 

“* • • it is also familiar appellate procedure that 
where the correctness of the lower court’s decision 
depends upon a determination of fact which only a 
jury could make but which has not been made, the 
appellate court cannot take the place of the jury. 
Like considerations govern review of administrative 
orders. If an order is valid only as a determination 
of policy or judgment which the agency alone is au¬ 
thorized to make and which it has not made, a judicial 
judgment cannot be made to do service for an admin¬ 
istrative judgment. For purposes of affirming no less 
than reversing its orders, an appellate court cannot 
intrude upon the domain which Congress has exclu¬ 
sively entrusted to an administrative agency.” 

This Court in Mississippi River Fuel Corp. v. Federal 
Power Commission, 163 F. 2d 433, 82 App. D. C. 208, 
applied the principles set forth above. See also In Re 
Engineers Public Service Company (3rd Cir.) 168 F. 2d 
722. 

Likewise in Kessler v. Strecher, 307 U. S. 22, 34, Justice 
Roberts in a deportation proceeding held that a trial de 
novo in District Court cannot be a substitute for an ad¬ 
ministrative hearing “for the function of investigation 
and finding has not been conferred upon it (the court) 
but on the Secretary of Labor.” 

In the present case the Superintendent based his action 
solely upon Nottingham’s letter and the Butler affidavit, 
as appears from the letter of denial of the application 
for renewal. He testified to the same affect and fur¬ 
ther that he acted solely upon the authority he believed 
conferred upon him by Section 1336 —and not Section 
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1340. Under the decisions above set forth the validity of 
his action must be judged solely on that basis and in that 
respect must be further limited to whether such action 
when considered in the light of Section 1336 was lawful. 

On page 7 of the opinion this Court holds that an 
appeal, where disputed issues of fact are involved, is not 
proper where the evidence was “unknown and unknow¬ 
able.” The answer to this is found in Footnote 6 of the 
opinion wherein the Court recognizes that the case could 
have been remanded to the Superintendent with direc¬ 
tions to hold a judicial hearing. Contrary to the state¬ 
ment of the Court, appellant did urge—particularly in 
oral argument—that such action be taken. Moreover, it 
is no answer to say that a judicial hearing was not con¬ 
templated by the statute as the Superintendent lacks 
power of subpoena, for under Section 1340 of Title 35, 
upon which this Court relies to sustain the District Court, 
and as is recQgnized by this Court, a full hearing must 
be held by the Superintendent before he can either revoke 
or suspend a license, even though he is without subpoena 
power. If he has the power to conduct a quasi-judicial 
hearing under such circumstances he certainly has the 
same right under other circumstances. 

Under Point m of the opinion, this Court sustains the 
District Court by holding that the record before the Dis¬ 
trict Court establishes the conclusion that appellant vio¬ 
lated the insurance law and therefore the Superintendent 
had a right to refuse to renew under the provisions of 
Section 1340. The Superintendent did not urge this as 
a reason or basis for his administrative order, either in 
this Court or in the District Court, nor did the District 
Court base its decision upon this ground; rather it sus¬ 
tained the Superintendent on the basis that Section 1336, 
properly interpreted, furnished the Superintendent ade¬ 
quate and valid grounds to refuse to renew. This Court, 
therefore, now substitutes its judgment for that of both 
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the District Court and the Superintendent in direct vio¬ 
lation of the rule set forth in the two Chenery cases and 
other cases cited above. 

Appellant is at a loss to understand how it can be said 
by the Court that it does not seriously challenge the sub¬ 
stance of the court’s Findings of Fact upon which Con¬ 
clusion No. 9 is based. As a matter of fact, appellant 
is not aware of the Findings of Fact upon which the 
conclusion is based, much less the evidence. In any event, 
the District Court did not hold, nor was it urged, that 
Section 1340 of Title 35 was involved in this case. 

Respectfully submitted, 

Bernard Margoutjs 
Attorney for Appellant 
1000 Vermont Ave., N. W. 

1 CERTIFICATE 

t ' 

Bernard Margolius/counsel for the appellant, Columbia 
Auto Loan, Inc., dde^ hereby certify that the foregoing 
petition for rehearing of this cause is presented in good 
faith and not for the purpose of delay. 

Bernard Margoltcs 
Attorney for Appellant 







